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LIABLLITY OF THE SHERIFF AND HIS SURE- 
TIES FOR AN ASSAULT OR OTHER INJURY 
INFLICTED UPON A PRISONER BY A 
SHERIFF’S DEPUTIES OR THIRD PER- 
SONS. 

The very interesting question involved in 
the subject of this editorial is arising with in- 
creasing frequency, due largely to the increase 
in the population of our city and county jails, 
necessitating the employment of a large num- 
ber of deputies, some of whom, it was natural 
to expect, would prove recreant to the con- 
fidence reposed in them. 

In opening a discussion of this subject, two 
general questions must be settled: first, what 
if any, personal obligations does the sheriff 
owe to his prisoner; for what 
unlawful acts committed upon his prisoner by 
the sheriff or his deputies are the sureties of 
the former bound or responsible. In answer 
to the first question there does not seem to be 
much dissent among the later authorities. 
The prevailing rule is that a sheriff is respon- 
sible for failing to exercise reasonable care in 
protecting the life and health of his prisoner ; 
and for any negligence or overt act of himself 
or deputy resulting in injury and damage to 
hig prisoner he and his sureties are liable on 
his official bond as for breach of duty. State 
v. Gobin, 94 Fed. Rep. 48; Brown v. Weaver, 
76 Miss. 7, 23 South. Rep. 388, 42 L. R. A. 
125; Shields v. Pflanz, 101 Ky. 407, 41 S. 
W. Rep. 267. In some of the earlier cases 
this rule was denied or much modified in favor 
of the sheriff and his sureties. Thus in the 
case of South v. Maryland, 18 How. (U. 8.) 
396, 15 L. Ed. 453, Justice Grier says: ‘*The 
power and duties of conservator of the peace 
exercised by the sheriff are not strietly judi- 
cial, but he muy be said to act as the chief 
magistrate of his county, wielding the execu- 
tive power‘ for the preservation of the public 
peace. It is a public duty for neglect of 
which he is amenable to the public, and pun- 
ishable by indictment only. The history of 
the law for centuries proves this to be the 
case. Actions against a sheriff for a breach of 
his ministerial duties tm the execution of proc- 
ess are to be found in almost every book of 
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reports. But no instance can be found where 
a civil action has been sustained against him 
for his default or misbehavior as conservator 
of the peace, by those who have suffered in- 
jury to their property or persons through the 
violence of mobs, riots or insurrections.’’ 
Later authorities, as we shall see, have dis- 
puted this statement of the law and insisted 
that the duty of the sheriff is not altogether to 
the public, but that he is under personal obli- 
gation to every person lawfully placed in his 
custody not to injure him or to suffer others 
to do so. This is a humanitarian doctrine of 
the highest character, which, while not reach- 
ing that acme of Christian perfection where 
we are to do ‘‘good’’ to them that ‘‘dispite- 
fully’’ use us, yet goes to the extent of saying 
that the officers of the state shall do or suffer 
no harm to prisoners or convicts under their 
authority except by due process of law. 

The other question is more difficult of solu- 
tion. What unlawful acts of the sheriff or his 
deputies constitute a breach of the sheriff’s 
official bond so as to render his sureties lia- - 
ble? In Knowlton v. Bartlett, 1 Pick. 273, 
the court said: ‘‘If the act from which the 
injury resulted was an official act, the author- 
ilies are clear that the sheriff is answerable. 
If it was not an official act, but a personal 
act, it is equally clear that he is not answer- 
able.’’ This rule cannot be successfully dis- 
puted, but fails to solve the difficulty. What 
is an official act? At the common law and in 
the earlier cases much mental effort was made 
to distinguish between acts done virtute officig 
and those done colore officii. The distinetion 
originally was that for those acts done virtute 
officii,—i. e., those within the limits of his au- 
thority, but which he performed improperly ,— 
liability attached to the sheriff and his sure- 
ties on his official bond; but that for acts 
done colore officii,—i. e., those of such a char- 
acter that his office gave him no authority to 
perform them,—no liability attached to the 
sureties, although the sheriff or his deputy 
might be personally liable as any other pri- 
vate citizen. Gerber v. Ackley, 57 Wis. 43; 
Marquis v. Willard, 12 Wash. 528, 50 Am. 
St. Rep. 906; Huffman v. Koppelkom, 8 Neb. 
544; State v. McDonough, 9 Mo. App. 63. 
The rule sustained by later authorities is well 
stated in the ease of Knowlton v. Bartlett, 
supra: **An official act does not mean what 
a deputy might lawfully do in the execution of, 
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his office; if so, no action could ever lie 
against the sheriff for the misconduct o1 his 
deputy. It means, therefore, whatever is 
done under color or by virtue of his office.’’ 
‘“‘No other rule,’’ says Mr. Murfree, in his 
work on Sheriffs, sec. 60, ‘‘would be safe. 
Sureties are not needed on a sheriff’s bond if 
they are only to be held when the acts are 
legal; they vouch for his acts, and bind them- 
selves to make good any damage he may cause 
to anyone while acting under color of his 
office.’ This is the only sensible rule, and 
the courts should have done with the attempt 
to distinguish in this connection between acts 
done either by virtue or by color of office. If 
the act is merely personal, and not in the dis- 
charge of his duties as sheriff, the sureties of 
the latter should not be held responsible, but 
otherwise if the sheriff is acting in the appar- 
ent discharge of his official duties. Brown v. 
Weaver, 76 Miss. 7, 23 South. Rep. 388; 
State v. Gobin, 94 Fed. Kep. 48. 

With these general principles in view let us 
examine the’ authorities. In Brown v. Weaver, 
76 Miss. 7, 23 South. Rep., 388, a deputy 
sheriff shot and permanently disabled a pris- 
oner arrested for committing a misdemeanor, 
in attempting to prevent the escape of the mis- 
demeanant after arrest. The court held that 
the prisoner could maintain an action for dam- 
ages on the officer’s official bond. To same 
effect, Thomas vy. Kinkead, 55 Ark. 502, 29 
Am. St. Rep. 68. So also, in Yount v. Car- 
ney, 91 Iowa, 564, it was held that the arrest 
by a deputy sheriff, being in line of his official 
duty, though illegal because without a warrant 
and in excess of his duty, was nevertheless 
a breach of the conditions of his bond. In 
Hoffman v. Koppelkom, 8 Neb. 348, the sure- 
ties of the sheriff were held liable for the wrong- 
ful acts of the sheriff in injuring the plaint- 
iff in a lawful attempt to arrest him. In some 
vases it has been held that the sureties of a 
sheriff were not liable where either he or the 
deputy makes an illegal arrest on a void war- 
rant, or an unlawful arrest outside of his 
states or without any other actual or apparent 
legal authority. Allison v. People, 6 Colo. 
App. 80; McLendon v. State, 92 Tenn. 520; 
Kendall v. Aleshere, 28 Neh. 707, 26 Am. St. 
Rep. 367. A contrary rule was announced in the 
case of Warren v. Boyd, 120 N. Car. 56, where 
it was held that the sureties on the official 
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prisonment of a person by a constable without 
process or color thereof. So also, in the re- 
cent case of Elmell v. Reynolds, 6 Kan. App. 
545, 51 Pac. Rep. 578 where it was held that a 
sheriff is responsible for the acts of his deputy, 
and that if such deputy assists in the arrest 
of a person under a warrant void upon its face 
and confines such person in the county jail, 
the sheriff and his sureties are liable for dam- 
ages in an action for false imprisonment. — It 
is evident that the authorities are not agreed 
on the question of illegal arrest on void war- 
rant but we are inclined to the position that 
even a void warrant should be considered suf- 
ficient color of title to hold the sureties liable 
for an illegal arrest by the sheriff or his 
deputies. This opinion is strongly borne out 
by the decision of the court in the recent case 
of Johnson vy. Williams Admr. (Ky. 1901), 
635. W. Rep. 759, 54 L. R. A. 220, where 
the Supreme Court of Kentucky held that a 
sheriff is liable on his bond forthe killing by 
a deputy of a third person under the mistaken 
belief that he is one for whose arrest on a 
charge of felony he has a warrant, and that the 
killing is necessary to prevent his escape. The 
decision and reasoning of the court in this 
‘ase we consider the strongest and most 
logical of any of the cases on this question. 

As to the general , liability of the sheriff for 
the mistreatment of prisoners under his con- 
trol, it was held in the case of Shield v. 
Pflanz, 101 Ky. 407, 41S. W. Rep. 267, that 
a sheriff was responsible for the mistreatment 
of a prisoner by his deputy while conveying 
him from one county to another. There could 
seem to be no dispute on this phase of the 
question. When prisoners are legally in the 
control of the sheriff or his deputies he 1s 
charged with an obligation not to assault or 
otherwise injure them and for any tortions or 
negligent act resulting in such injury, the 
sheriff and his sureties will be liable. 

As to the liability of the sheriff for injury 
oceasioned by third persons the authorities 
are in conflict. State v. Gobin, 94 Fed. Rep. 
48, holds that where a sheriff negligently suf- 
fered a mob of persons to collect for the pur- 
pose of doing violence to a prisoner under his 
control and thus aided such mobs in taking 
such prisoner” from the jail and hanging him. 
the sheriff and his sureties are liable on his 
bond for the death of sach prisoner. Just the 
opposite doctrine was laid down ‘in the case of 
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State v. Wade, 87 Md. 529, where it was held 
that a sheriff or his sureties was not liable 
for the negligence of the former in permitting 
a mob to take from jail a prisoner regularly 
committed to his custody and lynch him. 
Without quoting the argument of either court, 
we believe both reason and principle are with 
the federal court’s decision in the case of 
Statev. Gobin. A prisoner committed to jail 
is helpless either to resist or escape from dan- 
ger; he is therefore entitled to the protection 
of the law and its proper officers from any 
other punishment or injury than that which 
has been legally imposed as a punishment for 
his crime. 








NOTES OF IMPORTANT DECISIONS. 


TELEGRAPH AND TELEPHONES—RECOVERY OF 
DAMAGES FOR MENTAL SUFFERING FOR FAILURE 
TO TRANSMIT MONEY PROMPTLY.—An interesting 
and important limitation of the right to recover 
damages for mental suffering for failure of tele- 
graph companies to deliver messages is announced 
in the recent case of Robinson v. Western Union 
Telegraph Co., 635. W. Rep. 656, where the Su- 
preme Court of Kentucky held that there could be 
no recovery for mental suffering resulting from 
the breach of a contract by a telegraph company 
to transmit money promptly, as the rule applying 
where there has been a failure to deliver a mes- 
sage announcing the death or illness of a near 
relative has no application. The court sought to 
make clear the distinction here announced in the 
following language: 

There was nothing upon which to base a re- 
covery of exemplary damages; no charge of 
malice or oppression. This court is committed to 
the doctrine that a telegraph company is answer- 
able in damages for mental suffering caused by its 
failure to deliver a social message by reason of 
which the sender or person addressed is prevented 
from attending at the bedside at the death, or at 
the funeral, of a near relative. Chapman y. Tel- 
egraph Co., 90 Ky. 265, 13S. W. Rep. 880, and 
subsequent cases. We have not applied the doc- 
trine, however, further than to the class of cases 
referred to, and then the liability»has been re- 
stricted to those of the first degree of relationship. 
It may be difficult to distinguish that class of 
cases from the one at barin point of reason. But it 
should be borne in mind that the general rule is, in 
actions for breach of contract, damages for mental 
suffering oceasioned by the breach are not recov- 
erable. The telegraph cases, to the extent al- 
lowed at all, appear to constitute an exception to 
this general rule. We say ‘to the extent that they 
are allowed at all,’ for all telegrams are not sub- 
ject to the rule. Telegraphic messages of a busi- 
ness nature should be and are subject to the law 





applicable to other business transactions. Th 
measure of recovery is then regulated by the na- 
ture of the transactions involved, but in every 
case subject to these cardinal rules applicable to 
the defining of the measure of damages, viz., that 
the damages must be proximate, certain, and the 
necessary result of the breach. They must not be 
conjectural nor speculative.” 

Not very many cases have decided the exact 
point involved in this case. In De Voegler v. 
Telegraph Co. (Tex. Civ. App.), 30 S. W. 
Rep. 1107, the plaintiff alleged that he 
was an inexperienced youth in Poughkeepsie, 
N. Y., among strangers, and, desiring 
to go to his home in Sherman, Tex., had 
requested his mother to send him money immedi- 
ately; that his mother had wired him the amount, 
paying the charges therefor, but that the defend- 
ant failed to keep its contract, ete., by which 
plaintiff was occasioned great mental suffering, 
apprehension, anxiety, etc. The court denied the 
recovery. In Ricketts v. Telegraph Co. (Tex. 
Civ. App.), 308. W. Rep. 1105, the sender of the 
money order alleged that she had paid defendant 
company $2.30 for sending $30 to her son in New 
York. The company failed to deliver the money 
as it had agreed to do. The sendersued for dam- 


ages on account of her mental suffering. Said 
the chief justice in denying the recovery. ‘The 


fact that a loving mother, in the dark hours of 
midnight, may conjure up a thousand forebodings 
of evil to her distant boy when heis inno real 
danger, even, of losing a single hour's repose, 
may furnish trouble enough to her; yet it gives 
no solid basis for damages in a practical business 
transaction.” 





* LICENSE—FAILURE TO TAKE OUT LICENSE AS A 
MISDEMEANOR WHERE NO DEMAND IS MADE BY 
SHERIFF.—Should penal statutes be strictly or 
beneficially construed? that was the bone of con- 
tention among the members of the court in the 
recent case of State v. Biggs, 41 S. E. Rep. 676. 
The revenue act of North Carolina provides that 
every merchant who fails to take oat a merchant's 
license and pay the tax attached thereto shall be 
guilty of a misdemeanor and subject to a penalty 
therein provided. Another section makes it the 
duty of the sheriff to collect license taxes, and 
provides that any person refusing to pay such 
taxes on demand by the sheriff shall be guilty of 
a misdemeanor. The court held, one justice dis- 
senting, that the act created separate offenses for 
failing to take out a license, and for failing to pay 
such license on demand, and would warrant a con- 
viction for failure to take out a license, though 
the sheriff had made no demand on the offender. 

Weare disinclined to follow the argument of 
the court in this case. There lurks in it an ele- 
ment of danger which makes the rule itself un- 
safe to apply. Penal statutes must be strictly 
construed, and every intendment presumed in 
favor of the one charged with their violation. In 
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this particular case our sentiments could not find 
more accurate expression than in the language 
of Douglas, J.. who dissented in this case. He 
said in part: “I cannot concur in the opinion of 
the court, as it seems to be required neither by 
the wording of the statute, nor the policy of the 
law. I deeply regret the apparent tendency to 
depart from the strict construction of the penal 
statutes, of immemorial obligation, and to give to 
them a liberal or so-called beneficial interpreta- 
tion. The effect of such ‘beneficial interpreta- 
tion’ is to create criminals by judicial construc- 
tion. Such a course can never meet my approval. 
Let us lay aside for the moment the technicalities 
of law, and take a common-sense view of the facts 
of the case before us. The defendant is indicted 
for failing to pay the sum of $1. which he had 
not the slightest idea he was owing. He is prob- 
ably but one among a thousand country mer- 
chants who are in the same situation. They are 
perfectly willing to pay their taxes, and probably 
have done so, as there is no allegation that he 
owes any tax whatsoever, except the $1 license 
fee. And yet these men, willing to perform 
every duty and to pay every debt, are liable to be 
sentenced to imprisonment in the common jail at 
the discretion of the court below. They are not 
given an opportunity to pay the tax. But it seems 
this is not enough. After serving one term in jail, 
they are not safe. The vengeance of the law is not 
yet satisfied for their failure to pay that dollar. 
The sheriff, who in the meantime has collected 
by execution the penalty of $50, imposed by sec- 
tion 103 (Revenue Act 1901), may, for the first 
time, demand that dollar, and a failure to pay on 
demand may be followed by another long term of 
imprisonment. Can we suppose that the law con- 
templated any such consequences? Surely not. 
It is a well-settled principle of interpretation that, 
where one matter is specifically provided for in 
one part of a statute, it is pro tanto taken out of 
the general operation of the statute. It seems 
clear from the face of the statute that section 101 
was intended to cover a failure to pay such un- 
usual and additional taxes as are not supposed to 
be within the knowledge of the average citizen. I 
know. of course, that every one is presumed to 
know the law; but we all know that this is a mere 
naked presumption of the most violent nature, 
usually without any foundation in reality. Taking 
this fact into consideration, section 101 provides 
that such a taxpayer shall not be liable to prose- 
cution until after demand by the sheriff, and a 
subsequent failure or refusal to pay. This section 
further provides that, even after the delinquent 
is arrested and carried before a committing mag- 
istrate, he may avoid all further penalty by pay- 
ing the original license fee, with all costs and ex- 
penses due to the sheriff. If section 103 is held 
to apply to the case at bar, the wise and benefi- 
cent provisions of section 101 are practically elim- 
inated from the statute, and the jail doors are 
open to perhaps a thousand honest men who are 
entirely innocent of the slighest wrongful intent.’ 





CRIMINAL EVIDENCE— PREVIOUS GENERAL 
CHARACTER AND CONDUCT OF DEFENDANT.— 
From the United States District Court for the 
Second Division of the District of Alaska comes an 
interesting opinion on the right of the 
prosecution to show up the general char- 
acter and conduct of the accused previous 
to the ommission of the act for which he 
is being tried. This was the recent case of 
Allen v. United States, 115 Fed. Rep. 3. On the 
cross-examination of the defendant in this case, 
who was charged with robbery, the district at- 
torney was permitted to question him at great 
length as to his conduct during his whole life at 
various places; his habits; the amounts of money 
he had received; from whom he received it, and 
how he spent it; whether he did not hang around 
saloons and gambling houses, ete. The questions 
were not asked for purposes of impeachment, his 
testimony being uncontradicted, but were admit- 
ted, as stated by the court, for the purpose of 
showing the habits and character of the defend- 
ant prior to time of the alleged offense. On writ 
of error from the circuit court of appeals that 
court held that such an examination was ir- 
relevant, unfair, and clearly prejudicial and er- 
roneous, its only purpose and effect being to de- 
grade the defendant in the eyes of the jury. The 
court in its opinion said: 

‘From the cross-examination of the defendant, 
referred to in the statement of facts, it is apparent 
that the object of the prosecution was not solely 
for the purpose of bringing out facts that had any 
specific relation for the offense alleged against 
him. It was evidently not for the purpose of im- 
peaching or discrediting him. No evidence was 
introduced for that purpose. ,No witness was 
-alled in rebuttal to deny the truth as to the an- 
swers given by the defendant, nor to support the 
insinuations contained in several of the questions. 
Of course, if the examination had been confined 
to these or like purposes, it would have been the 
duty of the court to have allowed great latitude 
in the cross-examination of this witness, and the 
questions allowed would have been largely within 
the reasonable discretion of the court. But the 
examination was not kept within these bounds. 
What was the object of these improper questions? 
What was the motive? Was it not for the pur- 
pose of degrading the defendant before the jury? 
Such was evidently the effect, whether so intended 
or not. What had the trouble at Skaguay, if any 
occurred, to do with the offense alleged at Nome 
for which defendant was being tried? It was not 
even claimed that the ‘trouble’ at Skaguay, if any, 
was of the same or similar kind or nature to the 
offense for which he was being tried. What would 
be the effect of calling upon the defendant tojan- 
swer whether his mother went to Skaguay, on ac- 
count of some trouble,to take him home? Its tend- 
ency was simply to degrade the witness in the 
eye of the jury. Such an examination was irrele- 
vant, unjust, unfair, and clearly prejudicial. 
Add to this the further fact, which the record 
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clearly shows, that the fact of the robbery and 
identity of the defendant depended alone upon 
the testimony of one witness, which was, to say 
the least, highly improbable, and in many re- 
spects unreasonable, and of such a peculiar char- 
acter as to cast suspicion and raise a doubt as to 
its truth; do not the questions indicate the pur- 
pose for which they were asked as closely as the 
needle points to the pole? That it was for the 
purpose of showing that his habits were bad, and 
that he wasa vagrant and’ a bad man, hanging 
around gambling resorts, and to endeavor to 
secure his conviction upon general principles, in- 
dependent of the testimony offered as to his guilt 
or innocence, weak or strong as it might be. All 
nen stand equal before the law, and have the 
same constitutional rights and privileges. The 
high and the low, the poor and the rich, the crim- 
inal and the law abiding, when indicted and ac- 
cused of crime, are entitled, under the law, to a 
fair and impartial trial. This is a sacred boon 
guarantied to every person, and of which no one 
should ever be deprived. The law, in its extended 
reach, power, and influence, is as tender of the 
rights of the man who is supposed to be bad as it 
is of the liberties and rights of the man who is be- 
lieved to be good. The trial of every man should 
be free from undue prejudice or odium, especi- 
ally upon the part of all officers clothed with the 
power and charged with the duty of administer- 
ing the law in such a manner as to reach the ends 
of justice and of right.” 

Mr. Lawson, in his work on Presumptive Evi- 
dence (at page 481), declares the law in relation 
to the question we are discussing by propounding 
a question and answering it, as follows: ‘Sup- 
pose the general character of one charged with 
crime is infamous and degraded to the last degree ; 
that his life has been nothing but a succession of 
crimes of the most atrocious and revolting sort,— 
does not the knowledge of all this inevitably carry 
the mind in the direction of a conclusion that he 
has added the particular crime for which he is 
being tried to the list of those who have gone be- 
fore? Why, then, should not the prosecutor be 
permitted to show facts which tend so naturally 
to produce a conviction of his guilt? The answer 
to all these questions is plain and decisive. The 
law is otherwise. It is the law that the prisoner 
shall be presumed innocent until is proved. This 
rule is said by Mr. Stephen (Steph. Dig. Ev. note 
6, p. 195) to be one of the most characteristic and 
distinctive feature of the English criminal law, 
preventing, as it does, a man charged with a par- 
ticular offense from having either to submit to 
imputations which, in many case, would be fatal 
to him, or else to defend every action of his own 
life in order to explain his conduct on the particu- 
lar occasion when the act was committed with 
which he is charged. It is this rule which, per- 
haps, more than any other rule of our criminal 
law, distinguishes the American and English 
modes of conducting a criminal trial from the 
continental.” 





STATUS OF AN UNCONSTITUTIONAL 
LAW. 


Courts and text-writers are accustomed to 
declare that unconstitutional laws are abso- 
lute nullities, and as completely void as though 
they had never been enacted. We are told, 
‘*It must be borne in mind that an unconstitu- 
tional law is, in legal effect, no law at all;’’! 
‘‘an unconstitutional law is void and of no 
effect, and in fact is not a law at all;’’? 
‘‘an unconstitutional ordinance of a munici- 
pal corporation is an absolute nullity ; it was 
void from the beginning, it never had any ob- 
ligatory force, either in law or in con- 
science ;’’® ‘‘an unconstitutional law is void, 
and is as no law;’’4‘‘an unconstitutional law 
is no law atall. It is * * * as if it had 
never been adopted by the legislature. It is 
tantamount to the entire absence of law or 
action on the part of the legislature. A law 
which is in conflict with the fundamental law 
of the state is no law, and therefore that it is 
so in conflict is as available in defense as that 
no law whatever had been adopted.’?> “Ifa 
legislative act conflicts with the constitution, 
it is a nullity and inoperative for any pur- 
pose.’’® The Supreme Court of Indiana holds, 
‘*An act which violates the constitution has no 
power and can, of course, neither build up 
nor tear down. It can neither create new 
rights nor destroy existing ones. It is an 
empty legislative declaration, without force or 
vitality ;’’7 and Justice Field, of the United 
States Supreme Court, strongly affirms that 
‘‘an unconstitutional act is not a law; it con- 
fers no right, it imposes no duties, it affords 
no protection, it creates no office; it is, in 
legal contemplation, as inoperative as though 
it had never been passed.’’® The same view 
is taken by Judge Cooley who states, that 
‘‘when a statute is adjudged to be unconstitu- 
tional it is as if it had never been. Rights 
cannot be built up under it, contracts which 
depend upon it for their consideration are 
void ; it constitutes a protection to noone who 
has acted under it, and no one can be pun- 


1 Mechem, Publie Offices and Officers, sec. 662. 

2 Black’s Const. Law, p. 4. 

% Factor’s Co. v. New Orleans, 25 La. Ann. 454, 456. 

4 Ex parte Seibold, 100 U. 8. 377. 

5 Meagher v. Co. of Storey, 5 Nev. 244, 250. 

6 Strong v. Daniel, 5 Ind. 348. 

7 Carr vy. State, 127 Ind. 204, 215. 

8 Norton v. Shelby Co., 118 U. 8. 425; County Const 
v. Kas. R. Co. (Kas.), 47 Pac. Rep. 326. 
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ished for having refused obedience to it before 
the decision was made.’’? While unconstitu- 
tional laws are, for most purposes, devoid of 
all effect, it is not universally true that they 
are as if they had never been enacted. It 
will be the purpose of the following discussion 
to show that in certain well recognized classes of 
cases they have been given a force and valid- 
ity almost, if not quite, equal to the effective- 
ness of laws which are unobjectionable; and 
that upon principle and precedent, rights and 
obligations may arise from the enactment of 
invalid legislation. 

It will be observed, in the first place, 
that an unconstitutional law may have the 
strength of a valid one imparted to it be- 
cause of some action subsequently taken by 
the legislature or the courts. If when the 
statute was passed, there existed a provision 
in the constitution antagonized by the enact- 
ment, but afterwards this clause is changed or 
expunged, with the evident intent thereby to 
re-establish the former law, the unconstitu- 
tional enactment revives and becomes enforce- 
able.!® It should be remarked, however, the 
decisions seem to hold that unless there is a 
reference, in general or specific terms, to the 
former law, the amendment of the constitution 
will not have the effect above indicated.!! In 
order to rehabilitate the statute its own terms 
may be amended, thus eliminating the features 
which invalidated it. Thereupon the whole 
law becomes good, This, however, is really 
equivalent to a new enactment.'? A more 
radical method of giving life toa law is by 
withdrawing the constitutional bar-which has 
prevented its complete operation. The strong- 
est ease in which this principle was applied 
is Jn re Rahrer.!* There, the statute of 
Kansas prohibiting the sale of liquor within 
the state had been declared unconstitutional 
to the extent that it sought to interfere with 
the disposal of liquors imported for sale in the 
original package. Subsequently, congress 


9 Cooley’s Const. Limit. (6th Ed.) p. 222; Cooley’s 
Principles Const. Law, pp. 173, 174. 

0 State v. Luther, 56 Minn. 156. But see, contra, 
Mvyor v. Blackburn, 27 La. Ann. 544. 

il Dewar v. People, 40 Mich. 401; Village of Mt. 
Pleasant v. Vansice, 43 Mich. 361: State v. Tutfly, 20 
Ney. 427; Comstock y. Allen, 21 Nev. 325, 330, semble. 

12 State v. Cincinnati, 52 Ohio St. 419, 446, 

18 140 U.S. 545. And see Com. v. Calhane, 154 Mass. 
115: State v. Lord, 66 N. H. 479; Blair v. Ostrander, 47 
L. R. A. 469, 476; Cooley’s Prine. Const. Law, 77, n. 


3, p. 78. 











enacted the ‘*Wilson Act,’’ providing that 
such liquors were to be considered domestic 
goods, in so far as statutes, similar to the one 
in question, were concerned. It then became 
important to inquire whether, after the consti- 
tutional obstruction had been removed by con- 
gress, the original law must be re-enacted so 
as to apply to liquors introduced in the orig- 
inal package. The court held such enactment 
unnecessary, for the law became operative by 
the force of its own terms, as to all subjects 
legitimately within the scope of its language. 
By this decision it is clearly shown that an 
unconstitutional law may have some latent vi- 
tality, for it can scarcely be doubted that as 
to liquors in the original package the law was 
wholly bad when first enacted ; being an inter- 
ference with interstate commerce. Yet the 
same act, without further legislation by the 
state, became valid by a statute passed by an 
independent body. It should not be inferred, 
however, if the only subject-matter upon 
which the law could operate had been within 
the constitutional protection, and the law 
could not have had any practical force what- 
ever until the act of congress intervened, that 
the withdrawal of the bar would revive the 
law. In the cases following Jn re Rahrer, 
cited in the note, the law could attach mean- 
while to a class of matters within the lawful 
exercise of the legislative power; but its full 
effect was impeded by the constitutional ob- 
stacle upon the removal of which the act had 
free play. 

Still another instance where a law deemed 
invalid may become good is where the courts 
have held it unconstitutional and later alter 
their decision. Its validity dates, not from 
the last decision, but from the original enact- 
ment, upon the theory that the law has _re- 
mained unaltered in its nature, but the courts 
have erred in declaring it unconstitutional. ! 4 
Theoreti ‘aily, this is not the re-establishment 
of an invalid law, but the correction of a mis- 
taken criticism of the statute by the courts. 
Practically, it is giving life to what was dead 
for there is no enactment, now considered ab- 
solutely null because of its declared unconstitu- 
tionality, but may hereafter be revived through 
an alteration of view experienced by the judges. 

The proposition has become firmly settled, 
both in the state and federal courts, that where 
a statute has been judicially declared good, a 


14 Pierce y. Pierce, 46 Ind. 86, 95 
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subsequent change of decision invalidating the 
law will not have the effect of defeating rights 
acquired upon the faith of the former decision. 
If the statute were a mere nullity and ‘‘as if 
it had never been,’’ then no rights could vest 
thereunder which the courts would feel bound 
to respect; but the rule as above stated is 
grounded in sound reason and effectually 
proves that the maxim, so often misquoted, 
‘‘iqnorantia legis neminem excusat,’’ does not 
mean ‘‘every man is presumed to know the 
law.’’ The rule is (somewhat loosely) laid 
down by the highest court of Alabama: 
‘*Persons contracting are presumed to know 
the existing law, but neither they nor their le- 
gal advisers are expected to know the law 
better than the courts, or to know what the 
law will be at some future day. Any princi- 
ple or rule which deprives a person of property 
acquired by him, or the benefit of a contract 
entered into in reliance upon and strict com- 
pliance with the law in all respects, as inter- 
preted and promulgated by the court of last re- 
sort at the time of the transaction, and no fault 
-an be imputed to him in the matter of the con- 
tract, unless it be a fault not to foresee and 
provide against future alterations in the con- 
struction of the law, must be radically wrong. 
Such a principle or rule of law would clog 
business transactions, unsettle titles, and de- 
stroy all confidence in the decisions of the su- 
preme court of the state. | We hold the doc- 
trine to be sound and firmly established by the 
decisions of the Supreme Court of the United 
States and enunciated by many eminent text- 
writers, that rights of property and the ben- 
efits of investments acquired by contract in 
reliance upon a statute as construed by the 
supreme court of the state, and which were 
valid contracts under the statute, as thus in- 
terpreted, when the contract or investments 
were made, cannot be annulled or devested by 
subsequent decisions of the same court over- 
ruling the former decisions.’?!® The same 
principle is admirably illustrated in Harris v. 
Jex,'® where a mortgagor offered legal tender 
notes to his creditor, the mortgagee, in pay- 
ment of the debt, and after the legal tender 
had been declared unconstitutional. 


acts 


 Farrior v. New Eng. Mort. Co., 92 Ala. 176, 1815 
Ohio Ins. Co. v. Debalt, 16 How. 415, 482; Guelpke v. 
Dubuque, 1 Wall. (U. 8.) 175; Havemeyer v. Iowa, 3 
Wall. (U.S.) 294, 303; Oleott v. Supervisors, 16 Wall. 
678, 690. 

1655 N.Y. 421. 





Later, this decision was overruled. It was 
held that the offer did -not destroy the lien of 
the mortgage, but the mortgagee, in refusing 
to accept the notes, had a right to assume the 
tender was insufficient under the decisions as 
then rendered. 

Thus far we have considered the vigor 
unconstitutional laws may acquire by rea- 
son of some act of the legislature, the 
courts or the people. They may also become 
operative because of the peculiar situation of 
the parties who raise the constitutional objec- 
tion or against whom it is raised. Notably is 
this true when a law is attacked by one who 
has no substantial interest involved. It is 
elementary that the courts will never inquire 
into the constitutionality of a statute unless it 
is necessary for the solution of a question then 
before it. Hence, they will decline to make 
the inquiry if the particular party who starts 
the objection can lose nothing, should the law 
be declared good.!7 The rule finds exem- 
plification in those cases where a party to the 
litigation is not allowed to object that a par- 
ticular statute impairs the obligation of a con- 
tract, where he himself is not a party to the 
contract or entitled to claim its benefits.!§ 

Likewise the courts will disregard a com- 
plaint against a statute upon the ground that 
it takes private property without due compen- 
sation, if this be urged by one whose property 
is not affected by the law.'® Nor can one 
succeed in overthrowing an enactment which 
he attacks because it operates unjustly be- 
tween different classes of citizens, when he 
does not belong to the injured class. Hence, 
a white person cannot complain that a law is 
bad because it discriminates against negroes ;?° 

17 Jones v. Black, 48 Ala. 540; Shehane v. Baily, 110 
Ala. 308; Currier v. Elliott, 141 Ind. 394; State v. Ger- 
hardt, 145 Ind. 439, 459; Small v. Hodgen, 11 Ky. 16; 
State v. Register, 47 La. Ann. 568; Williamson v. Carl- 
ton, 51 Me. 449; Higham, Corp. v. Norfolk, 88 Mass. 
353, 357; Gibbs v. Green, 54 Miss. 592, 612; State v. 
Snow, 3 R. I. 64,75; In re Florence School,4 38. Car. 11, 

18 Smith v. Inge, 8) Ala. ‘283: Sullivan v. Berry’s 
Admr., 83 Ky. 198; New Orleans Co. v. New Orleans, 12 
La. Ann. 364, 366; Hines v. Freeholders, ete., 45 N. J. 
L. 504,597; People v. Brooklyn Co., 89 N. Y. 75, 92; 
Craig vy. Presbyterian Church, 88 Pa. 42, 50; Antoni 
v. Wright, 22 Gratt. 833, 857; Hagan v. Reclamation 
Dist., 111 U. 8. 701, 712. 

19 Farneman y. Mt. Pleasant Assn., 135 Ind. 344, 347; 
Board v. Reeves, 148 Ind. 467, 476; State v. MeNulty 
(N. Bak.), 73 N. W. Rep. 87. . 

20 Reid v. Mayor, 89 Ga. 755; Marshall v. Donovan, 
73 Ky. 681, 691; Com. v. Wright, 79 Ky. 22; Norman 
v. Boaz, 85 Ky. 557; Eakins vy. Eakins (Ky.), 208. W. 
Rep. 285. 
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nor can a man be heard to object that women 
are excluded from jury service ;?! nor a resi- 
dent of the state allege that non-residents are 
discriminated against ;?? neither can one urge 
against an act that it deprives of liberty with- 
out due process of law, where his liberty is 
not jeoparded.?* Nor will officers in charge 
of an election be heard to say that a law di- 
recting the holding of the election is invalid, 
where their individual rights are not in- 
volved;?4 nor ean a_ railroad company 
complain that a statute, under which the 
corporation might properly be included, is void 
because its terms embrace other corporations 
not properly subject to the restriction ;?° nor 
a party to a suit challenge independent sec- 
tions of a law as unconstitutional where they 
are not involved in the questions before the 
court.2® A law making a tax deed prima 
JSacie evidence of title cannot be assailed unless 
the party who presents the objection claims 
under the owner of the land for whose taxes 
it was sold;?7 neither will an objection lie 
against a voter’s registration law, unless the 
one objecting can show he was prejudiced 
thereby ;?8 and a_ seller of intoxicating 
liquors cannot contend that the prohibitory 
liquor law is unconstitutional in a feature not 
involved in the cause then before the court.?® 
In all the above cases, if the objection had 
been presented by the proper party, the act 
might have been declared void; but until the 
law is attacked by a person interested, re- 
specting his personal or property rights, in 
having it pronounced bad, it will be rigidly 
enforced by the courts, although they know 
it will not stand for an instant against one who 
‘an allege and prove an injury inflicted by it. 
If the constitutional objection be raised 
by one whose interests are prejudiced by the 
statute, it may still be enforced against him 
as though it were altogether valid, if his prior 
conduct would render it unconscionable for 


21 McKinney v. Wyoming (Wyo.), 16 L. R. A. 710 
712-714. 

2 Brown v. Ohio Val. Ry. Co.,79 Fed. Rep. 176; Gal- 
lup v. Schmidt (Ind.), 54 N. E, Rep. 384, 386. 

23 Burnside y. Lineoln Court, 86 Ky. 423; Mason vy. 
Rollins, 2 Biss. 99; CityJv .Union Pae. Ry. Co. (Mo.), 53 
Pac. Rep. 468. 

24 Comrs. v. State, 24 Fla. 55. 

% Pittsburg R. Co. v. Montgomery, 152 Ind. 1, 18-14. 

26 State v. Becker, 3S. Dak. 29, 44. 

27 DeJarnett v. Haynes, 23 Miss. 690, 693. 

23 Wiley v. Sinkler, 179 U. 8. 53, 67. 

#” State vy. Donovan, 86 N. W. Rep. 709, 712. 
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him to assert his rights. He may estop him- 
self from alleging the invalidity of the law, or 
his acts may constitute a waiver of his priv- 
ilege. As said by a Kentucky court: ‘All 
those who were instrumental in the procure- 
ment of their passage (7. e., the enactment of 
the laws in question) have acquiesced in and 
approved them, or have been the recipients of 
benefits under them, should not escape re- 
sponsibility, and in equity and good con- 
science should be compelled to bear their por- 
tion of the burthens imposed by them.’’*® 
This waiver or estoppel may arise from various 
acts or omissions of the party questioning the 
statute. If he has actively participated in its 
passage, by petitioning or otherwise contribu- 
ting to its enactment, he cannot be heard to 
complain that it is unconstitutional.*! If he 
accepts the benefits secured by the act and 
bases his rights upon its provisions, he cannot 
afterwards attack it.2? Likewise, acqui- 
escence upon the part of a litigant may 
prevent him from raising any objection to the 
validity of the act.?* 

In another class of cases the status 
of unconstitutional laws has been much 


3) Ferguson v. Landram, 64 Ky. 548, 565; Same v. 
Same, 68 Ky. 230; Dodd y. Thomas, 69 Mo. 364, 369; 
Vose v. Cockcroft, 44 N. Y. 415. 

31 Chappell v. Doe, 49 Ala. 153, 154; Andrews vy. 
Board, 41 La. Ann. 697: Dupre v. Board, 42 La. Ann. 
802; State v. Mitchell, 31 Ohio St. 592, 610; Tone y. 
Columbus, 39 Ohio St. 281, 294-6; Columbus vy. Sohl, 44 
Ohio St. 479, 481; Treasurer v. Martin, 50 Ohio St. 197, 
207. 

2 Great Falls Co. vy. Atty.-Gen. 124 U. S. 581, 598; 
(suing in a court provided for by the act); Hansford 
vy. Barbour, 10 Ky. 515, 11 Ky. 397 (participating in 
execution sale under the law in question); Chitty v. 
Glenn, 19 Ky. 425 (suing on a bond provided for by 
the act); McKinney v. Carroll, 21 Ky. 96 (same) ; Neil- 
son v. Churchill, 35 Ky. 333 (same); State v. Board, 28 
La. Ann. 121 (suing under act, afterwards ques- 
tioned); Lee vy. Tillotson, 24 Wend. 337 (agreeing to a 
reference, thereby waiving constitutional right to a 
jury trial); People v. Murray, 5 Hill, 468, 472 (waiver 
of jury trial by taking advantage of provisions of the 
act); Baker v. Braman, 6 Hill, 47 (one laying out a 
road under provisions of an act becoming liable to 
pay according to its terms); Mayor v. M. R. Co., 148 
N. Y. 1, 26, 27: Ralston v. Oursler, 12 Ohio St. 105, 111; 
Phila. v. Ry. Co., 142 Pa. St. 484; Chandler vy. 
State, 69 Tenn. 296 (collecting money under constitu- 
tional act); Roanoke City v. Berkowitz, 80 Va. 616. 

38 Ficklen vy. Selby Co., 145 U.S. 1; Factor’s Co. v. 
New Orleans, 25 La. Ann. 454, 469 (paying illegal tax, 
no recovery back); State v. B. & O. R. R. Co., 34 Md. 
344 (one collecting money for another under an in- 
valid act must account); Embury v. Conner, 3N. Y- 
511,518; Jn re Tuthill,59 N. Y. Supp. 410, 415, 416; 
Ry. v. Nester, 3N. Dak. 480; Cobb vy. Kingman, 15. 
Mass. 197. 
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disputed, and the decisions are far from | Jaw invalid, and if every petty official has this 
harmonious. The controversy arises over | privilege the sacredness of the law becomes 


the question whether an officer is protected 
in enforcing an invalid statute, or does 
he become a mere trespasser, liable in 
damages to any one injured by his acts? The 
eases holdiyg him liable proceed either upon 
the ground that all men are presumed to know 
the law, and hence the officer deliberately and 
knowingly acts without authority,?* or upon 
the technical doctrine that an unconstitutional 
law is no law, and therefore the official is a 
volunteer,®® or upon the principle that the 
departments of government must be kept dis- 
tinct, and no ofticer can be permitted to travel 
outside of his constitutional privileges with 
impunity.2® These decisions recognize the 
right of the officer to question the validity of 
an act of the legislature, but they hold him 
responsible if he errs in his judgment of its 
character.?7 Opposed to these authorities 
are others equal in dignity and superior in 
force of reasoning. The latter declare that it 
is against public policy to require the official 
to pass upon the validity of statutes, whether 
he be qualified for such a responsible duty or 
not.28 According to the rule laid down in 
these cases, the duty of the officer is not to 
criticise the law which is given him to execute, 
but to enforce it so long as it is not declared 
unconstitutional by competent judicial author- 
ity.’ It is submitted that the latter decis- 
ions contain a safer and more reason- 
able doctrine. It is overworking a much 
abused maxim to say that every con- 
stable and police officer knows when a law in- 
vades personal liberty or the rights of private 
property, though the courts themselves are 
not agreed as to what the terms ‘‘liberty’’ and 
‘*property’’ really comprise. Even the high- 
est tribunals hesitate long before declaring a 


34 Sumner v. Beeler, 50 Ind. 341; Merritt v. St. Paul, 
11 Minn. 223; Campbell v. Sherman, 35 Wis. 103, 110. 

%> Virginia Coupon Cases, 114 U. 8. 270, 288; Wool- 
sey v. Dodge, 6 McLean 142, 146, semble; Fisher v- 
MeGirr, 1 Gray,1, 44, 45; Warren v. Kelley, 80 Me. 512; 
Lynn v. Peck, 76 Tenn. 121, 128. ; 

36 Kelly v. Bemis, 4 Gray, 83. 

37 Mechem’s Publie Offices and Officers, sec. 662; 
Van Horn y. State, 46 Neb. 62, 83; Clark v. Miller, 54 
N. Y. 528, 532. 

38 Henke v. MeCord, 55 Iowa, 378; Brooks v. Man- 
gan, 86 Mich. 576; Tillman v. Beard (Mich.), 80 N. W. 
Rep. 248; Edes v. Boardman, 58 N. H. 580, 595; Ses- 
sums vy. Botts, 35 Tex. 335, 348, 349. 

39 Beach, Const. Law, p. 4; People vy. Salamon, 54 
Ill. 46. 





only aname. If there is any discretion al- 
lowed to the officer, surely he should not be 
censured and punished for indulging the pre- 
sumption of legality upon which even courts 
are eager to rely; while in answer to the argu- 
ment that the unconstitutional law is no law, 
and the officer should know he must not ex- 
ceed his constitutional powers, it may be said 
that if the officer’s duties are ministerial, and 
he is simply charged with executing the laws, ° 
he usurps the functions of the judiciary when 
he arrogates to himself the right to ignore the 
solemn acts of the legislature; and if he is 
given discretionary powers, then it is clear 
that a public official should not be mulcted 
in damages for exercising his discretion in 
good faith. That an unconstitutional law is 
more than a mere nullity, that it may give rise 
to rights and obligations, has been shown by 
the authorities before cited. That an officer 
executing sueh a law in the bona fide perform- 
ance of his duties should be protected from 
the consequences of his acts is a logical con- 
clusion from the principles above established. 
Henry M. Dow ine. 
Indianapolis, Ind. 








MUNICIPAL CORPORATIONS—CONSTRUCTION 
OF BASEMENT UNDER SIDEWALK. 


BEALL v. CITY OF SEATTLE. 
Supreme Court of Washington, May 10, 1902. 


1. Seattle City Ordinance No, 2833, § 22, requires any 
person desirous of utilizing the underside of any side- 
walk in front of any building owned by him to extend 
the side walls of the building, and specifies the manner 
of the construction of such sidewalk basements. Seec- 
tion 5 requires the building inspector to visit every 
building in the course of erection or alteration, and 
see that itis constructed or altered according to the 
ordinances in reference thereto. Held, that the con- 
struction of a sidewalk basement was an alteration of 
a building which it was the duty of the building in- 
spector to examine, and require to conform to the 
ordinance. 

2. Where a city knowingly allows a boiler to be 
maintained in a basement attached to a building, and 
located under a sidewalk, without the basement being 
constructed as required by ordinance, evidence of the 
injury ofa traveler on the street by an explosion is 
prima facie proof of negiigence on the part of the city; 
and this is true though there was no contractual rela- 
tion between the traveler and the city. 


HADLEY, J.: This action was brought by the 
appellant against the respondent to recover dam- 
ages for personal injuries received from an explo- 
sion which occurred underneath the sidewalk on 
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which the appellant was walking, near the corner 
of Second avenue south and Washington street. in 
ihe city of Seattle. The complaint alleges that 
prior to March 21, 1899, the date of the accident, 
one Van der Van was the owner of certain premises 
in Seattle, extending along Second avenue south, 
and also of'a business block erected thereon; that, 
with the knowledge and consent of respondent, 
the said owner utilized, in connection with the 
said building, the space underneath the sidewalk 
adjoining the said premises on the west side of 
Second avenue south, and placed immediately be- 
neath the sidewalk, within the limits of said street, 
a certain hot-water boiler and connections, con- 
structed in such a manner as to carry steam; that, 
with the knowledge and consent of respondent, 
said apparatus was placed beneath the sidewalk in 
a negligent and unlawful manner, and without an 
inspection thereof: that respondent permitted the 
use of said space below the sidewalk in connection 
with said building without requiring the owner 
thereof to comply with the ordinances of the city 
of Seattle; that the sidewalk thus extended above 
said apparatus was open to the public as a high- 
way for pedestrians, and was apparently in all 
ways safe for travel. there being nothing to indi- 
cate the presence of said boiler thereunder, and 
the plaintiff had no knowledge or warning thereof: 
that on the date aforesaid, while the plaintiff was 
walking upon said sidewalk, the said boiler ex- 
ploded with terrific force at the moment when the 
plaintiff was exactly above it, hurling the plaint- 
iff into the air toa height of 30 feet, whence he 
fell with great force upon the hard, uneven sur- 
face of the ground: that the plaintiff was thereby 
seriously wounded and injured. and he therefore 
demands damages. The answer isa general de- 
nial. The cause came on for trial before a jury, 
and at the conclusion of the plaintiff's testimony 
the court granted a motion for nonsuit. Plaintiff 
moved for a new trial, which was denied, and 
judgment was thereupon entered dismissing the 
action and taxing costs to the plaintiff. From 
said judgment, plaintiff appeals. 

Ordinance No. 2662. provides that the board of 
public works shall appoint a superintendent of 
buildings, bridges, and wharves. Among other 
duties designated for him, section 5 of said ordi- 
nance provides as follows: ‘It shall be the duty 
of the superintendent to visit each house, build- 
ing, wharf or bridge which may be in the course 
of erection, construction or alteration within the 
limits of the city of Seattle and to see that said 
building, bridge or wharf is being erected, con- 
structed or altered according to the provisions of 
the city ordinances; that the materials used are 
suitable for the purpose; that the structure is of 
suflicient strength and solidity to answer the pur- 
pose for which it is designed; that the foundation 
is down the required depth to get the best bearing 
that can be obtained, and if the nature of the soil 
requires piling, flagging or lagging, to see that it 
shall be done.”* It is thus clearly made the duty 
of the superintendent to examine and inspect each 





building in course of erection or alteration. It is 
also provided that he shall keep a record of all 
permits issued. The permit issued in this in- 
stance specifically authorized the construction of 
a stairway 30 inches wide down from the sidewalk 
to the basement, and the application not only dis- 
closed that it was the intention to use at least a 
portion of the space under the sidewalk for the 
stairway purposes, but the permit actually author- 
ized it. Imany view of the matter it would there- 
fore appear that the city had actual notice that 
some alterations were being made under that side- 
walk as an attachment to, and for the benefit of, 
that building, and that actual consent to make the 
alterations to the extent required for stairway 
purposes was given. We do not think it can be 
said, as a matter of law, that a proper inspection 
of that completed work, as required by the ordi- 
nance of the city, would not have led to the dis- 
covery of the entire situation there, including the 
location of the boiler and its attachments. We 
think it is at least a question for the jury to deter- 
mine whether, with the exercise of reasonable 
care under the circumstances, the city should have 
known that this boiler was there located, and the 
purposes for which it was so placed. Moreover, 
as we have seen, Mr. Thomson, chairman of the 
board of public works, testified that Josenhans, 
the assistant building inspector, was a proper 
official to whom should be referred the matter of 
permits for building alterations within the fire 
limits; and Hamilton, the carpenter, who con- 
structed the cellar, testified that he not only told 
Josenhans that he intended to place the boiler 
under the sidewalk, but actually received instruc- 
tions from him as to the manner of placing it. 
We think, under the evidence as it now stands, 
that Josenhans occupied such a position in the 
premises as made notice to him notice to the city. 

With knowledge of the conditions brought 
home to the city, what is the status of the case, 
without further testimony? It is a well-settled 
principle that a traveler upon a publie highway 
has a right to assume that it is safe for ordinary 
modes of travel. This principle is well stated in 
Williams on Municipal Liability for Torts (section 
128), as follows: ‘In the absence of anything 
that would suggest to the mind of a man of ordi- 
nary prudence a peril of travel, a person who is 
passing along a public highway is not bound to 
anticipate danger, but has a right to assume that 
the municipal authorities have made the way rea- 
sonably safe for public travel in the ordinary 
modes. And he may indulge in this assumption 
as well when he is traveling in the nighttime as 
when he is traveling by daylight. ‘A person may 
walk or drive in the darkness of the night,” says 
Chief Justice Hunt, in Davenport v. Ruckman, 37 
N. Y. 568, 573, ‘relying upon the belief that the 
corporation has performed its duty, and that the 
street or the walk is in a safe condition. He walks 
by a faith justified by law, and if his faith is un- 
founded, and he suffers an injury, the party in 
fault must respond in damages.**’ Applying the 
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above rule to the case at bar, we find. as the 
evidence stands, that the appellant was walk- 
ing upon a public highway of the respondent 
city, entirely unconscious of any present danger, 
when he was instantly subjected to great danger 
by a violent explosion froma source concealed 
immediately under the highway upon which he 
walked. In City of Abilene v. Cowperthwait (Kan. 
Sup.), 34 Pac. Rep. 795, a lot owner had made a 
dangerous cellarway under a sidewalk and street 
in front of his house, which he covered with a 
trapdoor. It remained in that condition for about 
two months, when a person traveling over the 
sidewalk stepped upon the trapdoor, which broke 
down and precipitated him into the excavation 
below, causing severe personal injuries. It was 
held that the city could not relieve itself from re- 
sponsibility because the dangerous opening was 
made by a lot owner, and, further, that it was the 
duty of the city authorities to supervise the work 
of covering the cellarway, and to cause the use of 
suitable precautions to prevent accidents. Under 
similar circumstances, it was held in Morris v. 
Woodburn (Ohio), 48 N. E. Rep. 1097, that the in- 
jured party may elect to sue either the party creat- 
ing the nuisance, or the city for its tort in failing 
to discharge a duty imposed by law. This court 
said in Saylor v. City of Montesano, 11 Wash. 328, 
333, 39 Pac. Rep. 653, 654: ‘*That this particular 
portion of the street was not in a safe condition 
was demonstrated by what actually happened 
thereon. Respondent not only had a right to 
drive over any portion of the street, but a right to 
expect that all portions of it were in a safe condi- 
tion for ordinary use.’’ In Hume vy. Mayor, ete., 
74 N. Y. 264, injuries had been received from a 
wooden awning constructed in the street. The 
court, at pages 274, 275, of the opinion, said: 
“Regarding, then,'the ordinance referred to as 
still in force as is claimed by the defendant, it ap- 
pears that it required that the erection should be 
, made under the direction of the street commis- 
sioner. If under the direction of that officer, or 
through his neglect to supervise it, it was con- 
structed in a negligent and insecure manner, and 
injury to an individual ensued, the city would be 
liable for such negligence. Wendell v. City of 
Troy, 39 Barb. 337, and Id. *43N. Y. 261. And 
this liability would exist even if the defect were 
not patent. Jd. Ifthe erection was made with- 
out authority from the city, and without the ap- 
proval or direction of the street commissioner, 
then it was an unlawful erection in the public 
streets by an individual for his private purposes, 
which the jury have found to be obviously unsafe 
and dangerous to persons using the street, and 
which it was the duty of the officers ‘of the city to 
cause to be removed, after having actual or im- 
plied notice of its existence." In Chicago v. Rob- 
bins, 2 Black, 418, 422, 17 L. Ed. 298, Mr. Justice 
Davis says: “It is well settled thata municipal 
corporation having the exclusive care and control 
of the streets is obliged to see that they are kept 
safe for the passage of persons and propertv, and 





to abate all nuisances that might prove dangerous; 
and if this plain duty is neglected, and any one is 
injured, itis liable for the damages sustained.” 
In Wells vy. City of Brooklyn (Sup.), 41 N. Y. 
Supp. 143, a show case was maintained on a side- 
walk without permission of the municipal author- 
ities; and the city was held liable for injuries 
caused by its fall. though it had been securelv fas- 
tened until the day before the accident, when a 
truck collided with it and broke it loose. The 
contention was made in behalf of the city that an 
essential element of its liability was that the ob- 
struction should have been actually dangerous in 
the first instance, or manifestly likely to become 
so. in the judgment of prudent men, and that, if 
originally it was neither, the fact that it subse- 
quently developed into a menace to public travel 
did not render the municipality chargeable with 
negligence for the resulting injury. Upon this 
subject the learned writer of the opinion says, at 
*page 145: “I think this is too limited a view of 
the rule of law applicable to such a case, both 
upon reason and authority. When a municipality 
tolerates for years the continuance of an unlawful 
obstruction in a public street, which it is in duty 
bound to remove therefrom, its action is distinctly 
wrongful. It must bear the natural consequences 
of that wrongful action. Any unlawful obstruc- 
tion in a public highway may prove dangerous to 
travelers, either from the manner in which it is 
originally erected, or by reason of accidental or 
other interference with it by strangers to its erec- 
tion. Notice tothe municipality, therefore, of its 
presence, is notice that the safety of public travel 
is endangered, or liable to be endangered. If, un- 
der such circumstances, the obstruction is allowed 
to remain, the municipality takes the risk. If in- 
jury ‘ensues, the presence of the obsturction is to 
be deemed the proximate cause thereof, for the 
injury could not have happened if the municipal 
authorities had performed their duty. In that 
event in the case at bar the show case would not 
have been on Grand street at all, and could not 
have been loosened by the collision with the 
truck, or fallen upon the plaintiff.” 

In the case at bar, as we have seen, this boiler 
was being maintained as an attachment to a 
building, but located within the limits of a public 
street, under conditions which were in violation 
of acity ordinance. Ifthe extended side walls, the 
supporting stone or brick wall laid in cement, and 
the stronger overhead structure had been con- 
stracted, as required by the ordinance, at places 
where the space beneath the sidewalk is used, 
who can say that appellant would have been in- 
jured? The defect in the boiler, if there was a 
defect in. the beginning, may not have been patent; 
but, under the evidence as it now stands, the 
boiler was maintained and operated there for a 
period of three months under unlawful conditions. 
It may therefore have been a nuisance which it 
was the duty of the city to abate, whether there 
was any apparent defect in the structure of the 
boiler ornot. Appellant was injured by an unseen 
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instrument exploding within the area of the street 
over which the city had control. We think, when 
he had shown those facts, that a prima facie case 
of negligence was established. and it devolves 
upon the city to show that it exercised reasonable 
care tn the premises, in order to overcome the 
presumption of negligence arising from the fact 
of the explosion. An explosion being a thing so 
unforeseen and unexpected in its nature, it is held 
that negligence will be presumed, if unexplained. 
There is some conflict in authority upon this sub- 
ject, but we believe the better reasoning and the 
weight of authority support the above statement 
of the law. Some distinetion has been made be- 
tween cases where contractual relations exist be- 
tween the parties, and those where there is no 
such relation; it being held that, when such re- 
lation exists, proof of the explosion carries with 
it the presumption of negligence, and makes a 
prima facie case, when such would not be true if 
the contractual relation did not exist. We think 
the better reasoning is with those cases which 
hold that the presumption arises, not only in favor 
of those sustaining contractual ties, but in favor 
of all others as well. The duty to exercise rea- 
sonable care in the maintainance and operation of 
instrumentalities and devices liable to explosion 
runs to all mankind. In support of this view see 
the following cases: Judson vy. Powder Co. (Cal.), 
40 Pac. Rep. 1020,29 L. R. A. 718, 48 Am. St. 
Rep. 146; Warn vy. Oil Co. (D. C.), 61 Fed. Rep. 
631; Rose vy. Transportation Co. (C. C.), 11 Fed. 
Rep. 438; Railroad Co. vy. Phillips, 49 Ill. 234; 
Posey y. Scoville (C. C.), 10 Fed. Rep. 140; Rob- 
inson v. Railroad Co., 20 Blatchf. 338, 9 Fed. Rep. 
877; Klepsch v. Donald, 4 Wash. 435, 30 Pace. 
Rep. 991, 31 Am. St. Rep. 936. 

For the reasons hereinbefore assigned, we think 
there was such evidence as should have been sub- 
mitted to the jury, and we therefore believe the 
court erred in granting the motion for nonsuit. 
The judgment is reversed, and the cause re- 
manded with instructions to grant a new trial. 


Nore.—Liability of Municipalities for Injuries Re- 
sulting from Excavations and Obstructions on the 
Sidewalk Occasioned by the Negligence of Third Par- 
ties.—It may be laid down as a well settled proposi- 
tion that a city is not an insurer against accidents 
upon the streets and sidewalks. They are liable only 
for their own negligence. The true basis of an action 
against a city in such cases has been accurately stated 
by Mr. Dillon in his work on Municipal Corporations, 
section 1020, as follows: ‘The ground of the action is 
either positive misfeasance on the part of the corpo- 
ration, its officers, or servants, or by others under its 
authority, in doing acts which cause the streets to be 
out of repair, in which case no other notice to the cor- 
poration of the condition of the street is essential to its 
liability; or the ground of the action is the neglect of 
the corporation to put the streets in repair, or to re- 
move obstructions therefrom, or to remedy causes of 
danger occasioned by the wrongful acts of others, in 
which cases notice of the condition of the street, or 
what is equivalent to notice, is necessary to give the 
person injured aright of action against the corpora- 
tion.” There was once much conflict and uncertainty 








among the authorities as to the doctrine of implied 
liability of municipal corporations in respect to defects 
and obstructions in streets and sidewalks. See Hill v. 
Boston, 122 Mass. 344, for a full discussion of the au- 
thorities from a standpoint denying such liability. 
The distinction sought to be made by this doctrine, 
between the liability of counties and unincorporated 
towns in this connection and chartered municipalities, 
is shown to be absolutely unfounded. Nevertheless, 
the rule seems to be now well settled in favor of the 
distinction thus made. 

In the consideration of this question we will leave 
out of view all cases of positive misfeasance on the 
part of the city, also all cases of direet negligence in 
constructing, repairing or failing to repair, and con- 
fine our attention to the cases detining the liability of 
cities for negligence in failing to inspect or remove ob- 
structions, excavations or other negligent interference 
with the rights of the public in the sidewalks of the 
city by strangers or by abutting owners. As the proper 
solution of this question depends more upon the 
peculiar circumstances of each case than upon the ap- 
plication or extension of any abstract or general rules, 
we will find it more profitable to consider the latest 
authorities individually rather than as sustaining any 
general propositions that might be stated. 

The general rule as to sidewalks, footways, and 
crosswalks is well stated in the case of Wallis v.. City 
of Westport, 82 Mo. App. 522, where the court held an 
instruction erroneous which declared that plaintiff 
had aright to presume that the defendant city had 
performed its duty in keeping its sidewalks in repair, 
and that the walk was in safe condition, since a city is 
only required to keep its walks in a reasonably safe 
condition. See also City of Denver v. Moewes, 15 
Colo. App. 28, 69 Pac. Rep. 986; Kansas City v. Orr 
(Kan. 1900), 61 Pace. Rep. 397; Duffy v. City of 
Dubuque, 63 Iowa, 171; Rehberg v. Mayor, 91. N. Y. 
137; Parker v. Mayor, 39 Ga. 725; Grogan v. Foundry 
Co., 87 Mo. 321g An interesting instance of the liabil- 
ity of acity for failing to remove overhead obstruc- 
tions is that of City of Decatur vy. Hamilton, 89 Ill. 
App. 561, where it was held that where a private cor- 
poration which has a franchise to operate an electric 
street railway, so erects its trolley wire without insu- 
lation or guard wires, or of such rotten material as to 
be dangerous to the public in the use of a street, and 
the city has notice of the same, but neglects to abate 
it, the city is liable for injuries caused by such dan- 
gerous construction to persons traveling on the street. 
In a similar case of overhead obstructions the Iowa su- 
preme court reached a different conclusion. The state- 
ment of facts showed that a platform slightly narrower 
than the sidewalk projected out over the sidewalk, ona 
level with the second flour of an abutting building. 
The building was used to store baled hay and straw, 
and the platform was used in unloading and loading 
the bales from wagons in the street below. The court 
held that the platform was not a nuisance and an ob- 
struction of itself, so as to impose a liability on the 
city for permitting it to remain and be used for the 
purpose indicated, since the municipality had a right 
to presume that it would be properly used. Par- 
menter vy. City of Marion (Iowa, 19)1), 8 N. W. Rep. 
90. As tothe liability of municipalities for injuries 
occasioned from building materials obstructing a side- 
walk, it is now well settled that a city has a right to 
permit the use of the streets for the deposit of build- 
ing material to be used on an abutting property. Such 
obstructions are open and obyious to travelers and 
pedestrians who must observe greater care to avoid 
accident than would otherwise be necessary. City of 











Vou. 55 


CENTRAL LAW JOURNAL. 33 








Richmond y. Leaker (Va. 1900), 37 S. E. Rep. 348. 
In this case of Tubersing v. City of Buffalo, 
64 N. Y. S. 399, a city permitted the exten- 
sion of the cellar of an adjoining building to pro- 
ject under the sidewalk and an opening thereto 
covered by two trap doors, one of which overlapped 
the others. In tripping over the uppermost door the 
plaintiff was injured. The court held the city not lia- 
ble for the injury since the obstruction resulted from 
such use of the city’s streets as it might properly au- 
thorize, and the city was not required to remedy 
every slight inequality in its walks. 

The liability of the city does not depend on the 
negligence of the abutting owner in making the exca- 
vation or raising the obstruction, but upon the fail- 
ure of the city to abate it. Thus in the case of 
Whittal v. City of New York, 64 N. Y. S. 250, it was 
held that where plaintiff was injured by falling over a 
rope which a grocer had tied along the curb from one 
awning post to another to support Christmas trees ex- 
hibited for sale, a charge that the city was liable for 
neglect to remove an obstruction placed in the street 
or sidewalk by a third person, without regard to 
whether it was such as persons of reasonable prudence 
and foresight would deem dangerous, was not error. 
A city, however, under such circumstances, is not lia- 
ble as a joint tort-feasor. Thus, in the recent case of 
Brown v. Town of Louisburg, 126 N. Car. 701, 36S. E. 
Rep. 166, where it was held that where a lot owner ex- 
cavated into the abutting sidewalk with knowledge of 
the town authorities, the town, not having participated 
in the excavation, which was not made under its di- 
rection or for its benefit, was not liable to a pedestrian 
injured thereby, as a joint tort-feasor, but only for 
negligently permitting such dangerous place to re- 
main unguarded. See also on this point, Atchinson v. 
Acheson, 9 Kan. App. 33; Town of Franklin v. House, 
104 Tenn. 1; Foy v. City of Winston, 126 N. Car. 381, 
35 8. E. Rep. 609. The case of Whitty v. City of Osh- 
kosh (Wis. 1900), 81 N. W. Rep. 992, offers a good il- 
lustration of the rule. In this case it was held that 
the rule that permits alot owner to construct and 
maintain a hatchway in the sidewalk, covering the 
opening when not in use so that it will not affect the 
safety of the walk, and when in use guarding it rea- 


.sonably to prevent travelers in the exercise of ordi- 


nary care from stepping into it,does not exempt a city 
from the results of knowingly permitting such an 
opening to be used in a negligent manner. See also as 
sustaining this proposition, Young v. Webb City, 150 
Mo. 383; City of Lincoln vy. O’Brien, 56 Neb. 761; City 
of Greenville v. Britton, 19 Tex. Civ. App. 79; Hall v. 
City of Austin, 73 Minn. 134; Burride v. City of De- 
troit. 117 Mich. 557. 


QUERIES AND ANSWERS. 





LIABILITY OF SHERIFF FOR ACTS OF DEPUTY. 
To the Editor of the Central Law Journal: 

I desire to submit the following query to be dis- 
cussed in your journal: D is sheriff of the county of 
W and appoints one B his deputy and keeper of the 
jail of said county. Bemployed one L as turnkey of 
the jail, and said L, while such turnkey, committed an 
assault and battery upon female prisoner confined in 
said jail. The statute provides that the sheriff shall 
be the keeper of the jail of his county, but may, with 
the consent of the county court, appoint a jailor, and 
may require of him, the jailor, bond conditioned ac- 
cording to law for the faithful discharge of his duty. 

Query: Is the sheriff and the sureties on his official 





bond liable in a civil action for damages to the per- 
son assaulted? SUBSCRIBER. 

[The general question involved in the above query 
is considered in the editorial on page 21 of this 
volume. Ed.] 








CORRESPONDENCE. 








ENFORCEMENT OF CO*TRACTS VALID WHERE MADE, BUT 
CONTRARY TO 1HE PUBLIC PULICY OF 1HE STATE 
OF THE FORUM. 


To the Editor of the Central Law Journal: 

I read with great interest the article in your num- 
ber of March 2ist la-t by Mr. John D. Lawson, on 
the subject of ‘ Enforcement of Contracts, Valid 
Where Made, but Contrary tothe Public Policy of 
the State of the Forum.’ It seems to be true, as he 
concludes, that our Supreme Court of Missouri oc- 
cupies an anomalous position on this question, 

Although Mr. Lawson, near the close of his article, 
called attention to the } osition taken by courts of 
other states with reference to the enforcing of insur- 
ance contracts made by unlicensed foreign companies, 
with reference to property in a state where they weer 
forbidden to do business, and cited cases from other 


. states supporting bis contention as tothe non-en- 


forcibility, even under the doctrine of comity of such 
contracts, he omitted a reference to Insurance Com- 
pany v. Railroad Company, 149 Mo. 166, where again 
our supreme court refused to follow the general rule. 
In that case the fullowing singular result was reached: 

An insurance company, organized under the laws of 
Illinois and having its general offices there, insured 
property in Missouri without complying with the 
laws of the latter state; and having paid a loss upon 
said policy, sought to recover, as an equitable subro- 
gee of its own contract, from the railroad company 
which had started the fire, the amount so paid. This 
it was allowed to do by the decision cited under the 
doctrine of comity, which it was beld compelled or 
allowed courts of this state to enforce the insurance 
contract so made, since it was valid under the laws of 
Illinois. And this conclusion was reached here, al- 
though the Supreme Court of Illinois, with statutes 
exactly like those of Missouri in regard to foreign in- 
surance companies, had refused to a fureign insur- 
ance company which had failed to comply with those 
statutes the right to recover upon its contract 
of insurance written in another state, but upon 
property in Illinois, because “the contract of 
insurance was against tbe manifest policy of 
the law of Illinois, and, was therefore, void 
and of no effect as to the insurance company.” Cin- 
cinnati v. Rosenthal, 55 Ill. 85. That ix, our court 
granted to @n Illinois corporation, in the name of 
comity what the courts of Illinois had positively said 
would be refused toa Missouri corporation suing.in 
that state, because such claims would be there, as 
were those of the Illinois corporation in Missouri, 
contrary to the plainly indicated policy of the law of 
the forum. 

In some of the earlier cases in Missouri the general 
rule seems to have been recognized. Broadbéad v. 
Noyes, 9 Mo. 58; Bryan v. Brisbin, 26 Mo. 425; Thurs- 
ton v. Rosenfield, 42 Mo. 474. Tothe same effect is 
Kerwin v. Doran, 29 App. 398, and it seems impos- 
sible to reconcile with the later decisions the follow- 
ing words in Ruhe v. Buck, 124 Mo. 178: ‘Is this 
state required out of comity to award a non-resident 
a remedy at war with ber own policy and one which 
she constantly denies to her own citizens?” 
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Mr. Lawson’s article is not only interesting, but it 
seems to be convincing and unanswerable. 
Kansas City, Mo. I. P. DANa. 








BOOK REVIEWS. 
MAGNUS ON VISUAL ECONOMICS. 

This most famous work of the great German author, 
H. Magnus, has just been translated for use in this 
country by H. V. Wurdemann, of Milwaukee, +Wis. 
The reason for the publication of Magnus’ original 
essay was the passing of the benefit and accident in- 
surance law of 1884 in Germany, which placed upon 
the shoulders of the physician the difficult problem of 
estimating the damage from injuries to the eyes and 
the indemnity to be allowed therefor. Such damage 
had formerly in Germany and stillin this country been 
estimated from a philanthropic standpoint. Magnus 
endeavored to give such inquiries a detinite mathemat- 
ical expression and his calculations are founded upon 
the most reliable anatomical data. By these methods, 
which in this volume have been revised and adapted 
to English and American institutions and customs, 
the damage to the capacity of any man from ocular 
injuries and the indemnification to be given therefor, 
may be estimated in a manner just to the person in- 
jured, to the person responsible for the damage,and to 
the employer or the casualty company responsible 
for him or who has insured him against accident. 
It would, of course, be out of the question to attempt 
to give the theory on which the estimates in this 
volume are based. The condition of the eyes before 
the injury, the character of the occupation as requir- 
ing a higher or lower visual demand, and many other 
elements are involved in the calculation. Published 
in one volume of 144 pages and bound in cloth. Pub- 
lished by C. Porth, Milwaukee, Wis. 


LAW OF CIVIL GOVERNMENT UNDER MILITARY OCCUPA- 
TION. 

Quite a fascinating volume, especially to the student 
of international and constitutional law, is that issued 
by order of the secretary of war under the above title. 
The book was compiled from certain reports on the 
iaw of civil governm nt in territories subject to mili- 
tary occupation by the military forces of the United 
States, submitted recently to Hon. Elihu Root, secre- 
tary of war, by the Hon. Charles E. Magoon, law officer 
of the division of insular affairs. Mr. Root, in stating 
the reasons prompting the publication of this work, 
said: “These reports upon the various questions of 
law arising during the military occupation of the 
islands ceded or yielded by Spain under the treaty of 
Paris, have been of such value to me in deciding the 
questions treated that I determined to have them 
printed for the use of the officers congerned in the 
government of the islands.’’ The book is divided very 
logically, each question settled opening out naturally 
into the succeeding one. The first section treats, gen- 
erally, of the powers, functions, and duties of military 
government, first, in flagrante belli and in cessante 
belli; next follows a most interesting exposition of the 
legal status of the territory and inhabitants of the 
islands acquired by the United States during the war 
with Spain, considered with reference to the .terri- 
torial boundaries, the constitution, and laws of the 
United States; then comes a discussion of the right of 
Spain to accept a renewal of allegiance to it by individ- 
ual inhabitants of the territories acquired by the 
United States as a result of the Spanish-American 
war, and to reinstate such individuals in Spanish 
citizenship; following this is an interesting chapter on 








the right of the provisional government of the Philip- 
pine Islands, instituted by the president as com- 
mander in chief of the army of the United States, to 
regulate commercial intercourse with the archipelago, 
and to impose import and export duties; then follows 
a practical discussion of the right of municipalities in 
Cuba to grant permission to railroad companies to 
cross or occupy highways and streets, and also, in this 
connection, the law as to mining claims and ap- 
purtenant privileges in Cuba, Porto Rico, and the 
Philippines. Into these general questions which very 
accurately show the scope and trend of these reports, 
the latter part of the volume is taken up with reports 
ona great variety of most perplexing questions that 
have arisen since we came into possession of our 
island inheritances. It is safe to say that very few of 
the citizens of this country or of the representatives of 
the press who are so ready to criticise and volunteer 
information have any true conception of the difti- 
culties that have confronted our government in deal- 
ing with the fruits of its victory over Spain. Only a 
careful study of all the questions thus arising as is done 
in this volume should alone enable one to feel quali- 
fied to speak critically on any phase of this question. 
Printed in one volume of 808 pages and published by 
the Government Printing Office, Washington, D. C. 





BOOKS RECEIVED. 
The Law of Street Surface Railroads, as Compiled 
from Statutes and Decisions in the Various States 
and Territories, Showing the Manner of Organiz- 
ing Corporations to Construct and Operate Street 
Surface Railroads, the Acquisition of Their Fran- 
chises and Property, Their Regulation, ete., by 
Statute and Municipal Ordinance, Their Rights 
and Liabilities Both as to Other Users of the 
Streets and Highways and as to Passengers and 
Employees. By Andrew J. Nellis, of the, New 
York State Bar. Albany, N. Y.: Matthew Ben- 
der, 1902. Sheep, pp. 682, price 36.30. Review 
will follow. 





HUMORS OF THE LAW. 








Judge—‘You hit the plaintiff with a chunk of coal, 
and your conduct presents not one extenuating cir- 
cumstance.”’ 

Defendant—“Beg pahdon, sah, jes’ one, sah. It was 
soft coal, sah.””—Chicago News. 

A county justice had occasion to punish a party for 
gross profanity used in open court. ‘For taking the 
name of Almighty God in vain,” said this worthy jus- 
tice, “I shall fine you $10, and for offending the dig- 
nity of this court you will pay a fine of $50 and costs 
or go to jail.” 

He was rather the worse for liquor when he faced 
the magistrate and it didn’t require a rich brogue to 
indicate his ancestry. The remnants of a fighting 
Sunday jag had left him very loquacious. 

“What is your name’” asked the magistrate. 

**Michael O’Holloran,” was the reply. 

“What is your occupation?” 

“Phwat’s that?” 

“What is your occupation? What work do you do?” 

*“Oi’m a sailor.” 

The magistrate looked incredulous. 

“T don’t believe you ever saw a ship,” he said. 

*DPidn’t Oi, thin,” said the prisoner. ‘An phwat do 
yiz t’ink Oi cum over in, a hack?’’ 

After that it went hard with Michael.—Philadelphia 
Record. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1, ACTIONS — Security for Costs.- Plaintiff could not 
raise the objection that he had no notice of a motion to 
require him to give security for costs, where the uncon- 
tradicted testimony of the clerk was that plaintiff’s at- 
torney was in court, and heard the motion presented 
and the court’s order thereon. —- Frazier vy. Moore, Tex., 
67S. W. Rep. 427. 

2. ADMIRALTY—Joinder of Causes.- There seems to be 
no fixed rule of admiralty practice, and no reason on 
general principles, which prevents the joinder in one 
libel of causes of action in rem and in personam, when 
such joinder will promote the cause of justice and con- 
duce to the convenience of the parties and the court.— 
The Thomas P. Sheldon, U. 8. D.C., D. R. 1., 113 Fed. 
Rep. 779. 

3. ADVERSE POSSESSION — Tenancy in Common.—Sole 
possession of real estate for a period less than 20 years 
under a deed executed by a tenant in common held not 
adverse.-— Hardee v. Weathington, N. Car., 408. E. Rep. 
855. 

4. APPEAL — Opinion by a_ Divided Court.—A 
judgment of the supreme court, rendered by a divided 
court, held authority in all similar cases.—City of 
Florence vy. Berry, 8. Car., 40 8. E. Rep. 871. 

5. APPEAL AND ERROR Actions Tried by Court — 
Where a cause is tried by a circuit court without a jury, 
by stipulation, and no special findings of facts is made, 
the general finding must be accepted by the appellate 
court as conclusive upon all matters of fact.—West v. 
East Coast Cedar Co., U. 8. C. C. of App., Fourth Cir- 
cuit, 113 Fed, Rep. 737. 

6. APPEAL AND ERROR—Decree Taxing Costs.- Where 
judgment has been rendered in a suit for separation 
from bed and board, and no appeal has been taken, no 
appeal will lie from the decree taxing costs.— Freie v. 
Lubben, La., 31 South. Rep 634. 

7. APPEAL AND ERROR—Excessive Verdict.- Where a 
remitter is made reducing an excessive verdict, so that 
the judgment isnot excessive, the judgment will not be 
set aside solely because of the excessiveness of the ver- 








dict —Gulf,C. & 8 F. Ry. Co. v. Darby, Tex , 678. W. 
Rep. 446. : 

8. APPEAL AND ERROR — New Triale= The remand of a 
cause for a new trial by the court of Chancery appeals 
held not erroneous, though the court also found the 
facts in favor of appellant,~Traughber v. Smeiser, 
Tenn., 678. W. Rep. 475. 

9. APPEAL AND ERROR — Order Granting Preliminary 
Injunction - An order of a circuit court granting or 
continuing a preliminary injunction will not be reversed 
on appeal, unless it appears to have been improvidently 
made.— United States Gramophone Co. v Seaman, U. 8. 
C. C. of App., Fourth Circuit, 113 Fed Rep. 745. 

10. APPEAL AND ERROR - Presumption on Appeal.— 
Where the trial court does not find a certain fact in is- 
sue, it will be presumed on appeal that the evidence did 
not warrant such finding.—Rilling v. Schultze, Tex., 67 
S. W. Rep. 401. . 

11. APPEAL AND ERROR — Review.- Finding by circuit 
judge reversing the report of a master will not be dis- 
turbed, unless against preponderance of evidence.— 
Nash v. Woodward, 8. Car ,40S. E Rep. 895. 

12, APPEAL AND ERROR- Transcript —Where matter 
which the trial judge directs the clerk to inelude in the 
transcript on appeal is omitted by the direction of ap- 
pellant, the case will be dismissed.—Finch vy. Strick- 
land, N. Car., 408. E. Rep. 841. 

13. APPEAL AND ERROR — Waiver.—Where counsel 
treat briefs of appellants as properly filed untila few 
days before the submission of the cause, they waive a 
failure to file them in time.—Gipson v. Morris, Tex., 67 
S. W. Rep. 433. 

14. ASSIGNMENT FOR BENEFIT OF CREDITORS Con- 
senting Creditors.—A creditor, who had consented to a 
bona fide assignment and distribution thereunder, could 
not subsequently interpose the objection that the as- 
signment was void because schedules were not filed, as 
required by Code, 1892, ch. 8.- Kaufman v, Simon, Miss., 
31 South. Rep 713. 

15. ATTACHMENT - Pleadings.—A plea to the jurisdic. 
tion as tothe amount claimed by an amended petition 
in an action for wrongful attachment held filed too late 
after pleading to merits upon the original petition.— 
Thompson vy. Rosenstein, Tex., 67 8. W. Rep. 439. 

16. BANKRUPTCY—Death of Bankrupt.—On death of a 
bankrupt pending proceedings, the federal court held 
to have no power to administer the widow’s right of al- 
lowance fora year, given by the laws of the state.—Jn 
re Seabolt, U. 8. D. C., W. D. N. Car., 113 Fed. Rep. 766. 


17. BANKRUPTCY—Recording of Chattel Mortgage.—- 
Where an insolvent gave chattel mortgages, which by 
agreement were withheld from record over 5 months, 
and recorded 14 days before he was adjudged a bank- 
rupt, such mortgages should be considered as of the 
date of the record, and void as to the trustee, under 
Bankr. Act, §§ 67e, 70a.—Texas Brewing Co. v. Mallette, 
Tex., 67S. W. Rep. 441. 

18. BANKRUPTCY—Void Liens.—Bankr. Act 1898, § 67f, 
making void liens against an insolvent obtained 
through legal proceedings within four months prior to 
filing petition in bankruptcy against him, held to apply 
to voluntary bankruptey.—Mencke v. Rosenberg, Pa., 
51 Atl. Rep. 767. 

19. BANKS AND BANKING—Collection of Draft.—A bank 
receiving a draft from another bank for collection, and 
crediting it against such other bank without notice of 
its insolvency, held liable to the owner of the draft for 
the proceeds thereof.—Nash y. Second Nat. Bank, N. J., 
51 Atl, Rep. 727. 

20. BILLS AND NOTES—Presumption from Possession. 
—The possession of a note by the maker thereof, after 
the note has been in the possession of the administra- 
tor of the payee, raises a presumption that the posses- 
sion is lawful.—Vann v. Edwards, N. Car., 408. E. Rep. 
$53. 

21. BOUNDARIES—Evidence.—Where a street is named 
in a deed as a boundary of the land conveyed, it will Le 
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construed, in the absence of evidence to the contrary, 
to mean the street as actually opened and in use.— 
Southern Lron Works v. Central of Georgia Ry. Co., Ala., 
31 South. Rep. 723. 

22. BURGLARY—Evidence.—On a trial for burglary, evi- 
dence that property was stolen from the house at the 
time of the burglary held admissible.—Moseley v. State, 
Tex., 678. W. Rep. 414. 

23. BURGLARY — Instructions.—In a prosecution for 
burglary, held not error to refuse to submit the ques- 
tion as to whether brace taken from house burglarized 
was forthe purpose of appropriating the same, or for 
mere temporary use.—King v. State, Tex., 67 8. W. Rep. 
410. 

24. CARRTERS—Continuous Passage.—A purchaser of a 
full-fare railroad ticket held entitled only to a contin- 
uous passage.—Louisville & N. R. Co. v. Klyman, Tenn., 
67 8. W. Rep. 472. 

25. CARRIERS—Negligence.—In an action by a passen- 
ger forloss of baggage, the questions of defendant’s 
negligence and the reasonableness of the stipulation 
limiting its liability are for the jury, and its right to 
limit its liability is for the court.—Houston, E. & W. 
T. Ry. Co. v. Seale, Tex., 67S. W. Rep. 437. 

26. CONSPIRACY — Constitutionality of Boycotts. —- Sec- 
tions 14 and 30 of the bill of rights, guarantying freedom 
to write, speak, and publish, confers an absolute priv- 
ilege, in so far that it cannot be enjoined, and hence is 
not to be restrained when wrongfully exercised to boy- 
cott another’s business by persons against whom no 
adequate relief could be had at law.—Marx & Haas Jeans 
Clothing Co. v. Watson, Mo., 67S. W. Rep. 391. 

27. CONSTITUTIONAL LAW—Discrimination in Insur- 
ance Rates.—Ky. St. § 656, prohibiting a discrimination 
in insurance rates, is not unconstitutional, as being in 
restraint of trade or as preventing competition.—Equi- 
table Life Assur. Soc. v. Commonwealth, Ky., 67S. W. 
Rep. 358. 

28. ConTRACTS—For Benefit of Third Persons.—P. L. 
1898, p. 481, extending to contracts under seal the rule 
enabling athird party for whose benefit a contract is 
made to sue thereon in his own name, does not extend 
the rule to third parties who would be benefited by its 
performance incidentally.—Styles v. F. R. Long Co., N, 
J., 11 Atl. Rep. 710. 

29. CONTRACTS — Interpretation.—Where parties have 
entered into a contract, and one of them thereafter 
writes a letter in relation tothe contract, the meaning 
of the words in the letter is for the court, but the pur- 
pose for which it was written is for the jury.—Boulevard 
Globe & Lamp Co. v. Kern Incandescent Gaslight Co., 
N. J., 51 Atl. Rep. 704. 

30. CONTRACTS—New Trial.—Where defendant in an 
action on a contract alleges that he signed papers as a 
surety, and is denied the right to establish such fact, he 
is entitled to anew trial.—Whitley v. Hudson, Ga. 408. 
E. Rep. 838. 

31. CONTRACTS—Public Policy.—A contract based on a 
promise or agreement to conceal or keep secret a crime 
which has been committed is opposed to public policy, 
and void, and the fact that it contains an additional 
consideration that is legal and valuable makes no dif- 
ference.—Volmer y. Siler, Ala., 31 South. Rep. 719. 

#2, CONTRACTS - Waiver of Stipulation.—A_ stipulation 
in a contract for the purchase of cattle held waived by 
the parties, without impairing the binding force of the 
provisions of the contract as to place of performance 
and fixing the venue in case of a breach. - Millar vy. 
Smith, Tex., 67 8S. W. Rep. 429. 

33. CORPORATIONS Contract of Employment. — The 
payment to an employee of a corporation as compensa- 
tion of a percentage of the profits of the business held 
wages, and not a division of the “accumulated profits.” 
—Bennett y. Millville Imp. Co., N. J., 51 Atl. Rep. 706. 

34. Costs—How Taxed.—The costs of unnecessary mat- 
ter in transcript will be charged against party sending 
it up.—Finch y. Strickland, N. Car., 40 S. E. Rep. 841. 


35. Costs How Taxed.—Where three defendants each 
claim an undivided interest in property in litigation, 
one-third the costs may properly be taxed against each 
on an adverse decision, instead of the entire costs being 
jointly taxed against all.—-Traughber v. Smelser, Tenn., 
67S. W. Rep. 475. 

36. CosTsS—Separate Appeals. — Costs of appeal held 
taxable against appellant, where separate appeals were 
without reason taken by defendants, and on appeal by 
another the judgment was reversed. Capitol Freehold 
Land & Investment Co. vy. Babcock, Tex., 67 S. W. Rep- 
428. : 

37. COUNTIES - Power to Aid Railroads.— North Caro- 
lina statute, authorizing counties to subscribe to the 
stock of railroad companies, construed. — Board of 
Comrs. of Stanly County vy. Coler, U.S. C.C. of App., 
Fourth Circuit, 113 Fed. Rep. 705. 

38. CouRTS - Jurisdiction of Supreme Court on Appeal 
— An allegation of damages in case no relief is granted, 
made in a petition for an injunction, held to give the su- 
preme court jurisdiction of an appeal.- Marx & Haas 
Jeans Clothing Co. v. Watson, Mo., 67 8. W. Rep. 391. 

39. COURTS - Sitting in Two Divisions. —The general as- 
sembly may provide that a city court may sit in two di- 
visions, and that the judge of another court may preside 
as judge of one of such division.—Welborne y. State, 
Ga,, 40 8S. E. Rep. 857. 


40. COVENANTS—Foreclosure Sale.— Where a foreclos- 
ure sale passed no title, the purchaser could not main- 
tain an action against the mortgagee on an implied war- 
ranty of title.- Barden vy. Stickney, N. Car., 40S. E. Rep. 
$42. 

41. COVENANTS -Warranty of Title.- An evicted cov- 
enantee may recover of a remote warrantor of the title 
the sum received by such warrantor from his immediate 
grantee, without regard to the amount paid for the land 
by the covenantee.—Lewis v. Ross, Tex., 678. W. Rep. 
405. 

42. CONVERSION -Wills.—A mere discretionary power 
in a will to sell real estate does not work a conversion of 
it into personalty ; and on death, before sale, of the one 
entitled to it under the will, it passes to his heiras realty, 
—ZJn re Sauerbier’s Estate, Pa., 51 Atl. Rep. 751. 

43. CRIMINAL LAW — Accomplices.—Where defendant 
testified that he found his wife and a witness for the 
state in bed together, and that such witness, in attempt- 
ing to kill defendant, accidently shot and killed his 
wife, such testimony does not show them to have been 
accomplices.—Giles v. State, Tex., 67S. W. Rep. 411. 

44. CRIMINAL TRIAL —Assignments of Error.—An as- 
signment complaining of the court’s action in permit- 
ting the state to reproduce the testimony of a dead 
witness cannot be considered, where no bill of excep- 
tions was reserved thereto.—Johnson y. State, Tex., 67 
S. W. Rep. 412. 

45. CRIMINAL TRIAL—Bill of Exceptions.—A bill of ex- 
ceptions, reciting objections to permitting the deputy 
county attorney to identify acertain statement, which 
fails to set out the statement or its contents, is defect- 
ive.—Moseley v. State, Tex., 67S. W. Rep. 414. 

46. CRIMINAL TRIAL—Immaterial Error.—Where, ona 
trial for murder, the court, in the charge as to self-de- 
fense by a manifest error used the word “deceased” 
when the word “defendant” was intended, and it is evi- 
dent the jury could not have been misled thereby, the 
error was immaterial.- Morgan vy. State, Tex.,67 8. W. 
Rep. 420. 

47.. CRIMINAL TRIAL—Improper Remarks of Witnesses. 
—Impivper remarks of witnesses, though excepted to, 
are not grounds for reversal, where the court promptly 
excludes them from the consideration of the jury.— 
Conrad vy. State, Miss., 31 South. Rep. 709. 

4S. DAMAGES -Compensatory Damages.—Where it is 
impossible to distinguish between the damage arising 
from the actionable injury and that which has another 
origin, the jury should make the best estimate in its 
power, and award compensatory damages for the ac- 
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tionable injury.—Jenkins v. Pennsylvania R. Co., N.J., 
51 Atl. Rep. 704. 

49. DAMAGES — Reducing the Damages from the Injury. 
—A party sued for breach of contract is not entitled to & 
reduction of damages because he is able to show, on 
afterthought, that the other party might have so acted 
as to lessen the damage to him, when the latter acted 
with reasonable diligence under the circumstances.— 
The Thomas P. Sheldon, U. 8. D.C., D. R. I., 118 Fed. 
Rep. 779. 

50. DEEDs—Release of Quitclaim.—Grantees in a deed 
of release and quitclaim by a mortgagor who had never 
been in possession, the notes and mortgage having been 
surrendured, and the land taken back into the posses- 
sion of the mortgagee 30 years before, take no interest 
in the land.—Gray v. Williams, N. Car., 40 8. E. Rep. 843. 

51. DESCENT AND DISTRIBUTION—Rights of Heir.—A 
sole heir at law, there being no a€pts, held entitled to 
recover assets of the intestate’s estate. —Grant v. 
Poyas, S. Car., 40 8. E. Rep. 891. 

52. EJECTMENT—Proof of Paramount Title.—A defend- 
ant in ejectment may prove an outstanding paramount 
title to defeat plaintiff's recovery without connecting 
himgelf with such title.—West v. East Coast Cedar Co., 
U.S.C C. of App., Fourth Circuit, 113 Fed. Rep. 737. 

53. ELECTIONS-Contest. — Contestee should be de- 
clared entitled to office, in an election contest, though 
contestant have more votes; another not contesting 
having more than either.—Calverly v. Shank, Tex., 67 
S. W. Rep. 424. 

54. EMINENT DOMAIN-Exercise of Right.—Where a 
railroad company, authorized to condemn a right of 
way not exceeding 100 feet wide, condemns only 70 feet, 
its authority is not thereby exhausted; but, when its 
necessities require, it may condemn the additional 30 
feet. Hopkins vy. Philadelphia, W. & B. R. Co., Md., 51 
Atl. Rep. 404. 

55. Equiry- Court May Determine Compensation.— 
Where the amount to be paid for official services is left 
to a county auditing board, and it acts beyond its juris- 
diction, in an equitable suit, where such an act is de- 
clared void, the court may determine the compensation. 
— Northern Trust Co. v. Snyder, Wis., 89 N. W. Rep. 460. 

56. Equity - Retention of Jurisdiction Acquired.—A 
court of equity, which has rightfully taken jurisdiction 
of a controversy and has all the parties before it, will 
retain such jurisdiction to grant full relief, and may en- 
join the institution and prosecution of an action at law 
by one of the parties in any other court involving the 
matters in controversy before it. - Berliner Gramophone 
Co. v. Seaman, U. 8. C. C. of App., Fourth Circuit, 113 
Fed. Rep. 750. 

57. EVIDENCE — Conversation Preceding Contract.— 
Evidence of the conversation inducing the writing of a 
letter, in connection with a contract, held admissible on 
the question of the existence of the contract.--Boulevard 
Globe & Lamp Co. y. Kern Incandescent Gaslight Co., N. 
J.,51 Atl. Rep. 704. 

58. EVIDENCE — Disputed Signature.— The fact that 
specimen signatures offered for comparison with a 
signature in dispute were made after the disputed sig- 
nature held not to require their exclusion.—University 
of Illinois v. Spalding, N. H.,51 Atl. Rep. 731. 

59. EVIDENCE — Expert Testimony.—In an action 
against a railroad company and a telegraph company 
for injury caused by a wire crossing a highway, held 
not error to receive the testimony of expert as to the 
usual height of wires over highways.—Houston & T. C- 
R. Co. v. Hopson, Tex., 67 8. W. Rep. 458. 

60. EVIDENCE~+Former Trial.—Testimony becomes a 
part of the record by bill of exceptions only for the pur- 
pose of review, and does not thus become evidence to 
be used on a subsequent trial.- Edwards v. Gimbel, 
Pa., 51 Atl. Rep. 357. 

61. EVIDENCE—Hearsay.- Evidence of declarations of 
deceased officers of a corporation owning reali estate 
as to the boundaries thereof held hearsay in behalf of 





its grantee in an action involving the location of a 
boundary. - Southern Iron Works v. Central of Georgia 
Railroad Co., Ala., 31 South. Rep. 723. 

62, EVIDENCE—Public Records.— A certificate signed 
by a physician as to cause of death, filed with board of 
health, held not admissible as a public record.—Sov- 
ereign Camp of Woodmen of the World v. Grandon, 
Neb., 89 N. W. Rep. 448. 

63. EVIDENCE - Res Gesta.—Declarations of a person 
as to his having had a fall, made 15 to 30 minutes there- 
after and after he had walked some distance, are not 
part of the res geste.- Keefer vy. Pacific Mut. Life Ins. 
Co., Pa., 51 Atl. Rep. 366. . 

64. EXECUTION — Sheriff’s Deed. — An acknowledged 
sheriff’s deed. on sale under writ of alias testatum fi. fa. 
held good against collateral attack, though the writ was 
not recorded in the county in which was the land. — 
Mencke v. Rosenberg, Pa., 51 Atl. Rep. 767. 

65. EXECUTICN — Validity of Bid. — The mental inca- 
pacity of a bidder at an execution sale held to render 
the bid invalid, though the sheriff making the sale had 
no knowledge of the bidder’s mental condition, and he 
had not been adjudged insane. —Cundell v. Haswell, R. 
1., 51 Atl. Rep. 426. 


66. EXECUTORS AND ADMINISTRATORS —<Action against 
Decedent.— Under Code § 164, action may be brought 
upon all causes of action which survive against a de- 
cedent, which were not barred at his death, within one 
year after the issuing of letters of administration upon 
his estate.—Winslow vy. Benton, N. Car.,40 8. E. Rep. 
840. 

67. EXECUTORS AND ADMINISTRATORS— Ancillary Ad- 
ministration. — Assets of a decedent in the state being 
subject to local administration, foreign executors can- 
not maintain attachment proceedings in the state; but 
there must be an ancillary administration.— Mansfield 
v. McFarland, Pa., 51 Atl. Rep. 763. 

68. EXECUTORS AND ADMINISTRATORS — Creditors.— A 
creditor held to have no interest in the estate entitling 
him to contest on application for administration.— An- 
gier v. Jones, Tex., 678. W. Rep. 449. 

69, EXECUTORS AND ADMINISTRATORS — Death of Cred- 
itor.—Under Code, § 164, the death of creditors of a de- 
cedent between decedent’s death and the issuing of let- 
ters of administration, and failure to bring action upon 
the claims within one year after their deaths, did not bar 
their claims before one year from the issuing of dece- 
dent’s letters of administration. — Winslow y. Benton, 
N. Car., 408. E. Rep. 840. 

70. EXEMPTIONS—Partnership Effects.— One or two or 
more persons may havea portion of the partnership’s 
effects set apart to him as his personal exemption, with 
the consent of the other partner or partners. — Jn re 
Seabolt, U. 8S. D.C ,W. D. N. Car., 113 Fed. Rep. 76, 

71. FACTORS AND BROKERS — Agency for Both Parties. 
—A recovery of commissions by a real estate agent from 
both parties held to be justified, where he informed 
them that he would charge them both and they both 
agreed to pay him. — Lamb vy. Baxter, N. Car., 40S. E. 
Rep. 850 

72. FEDERAL CouRrTs — Following State Decisions.—A 
state decision placing a construction on a valid statute 
and declaring void county bonds issued thereunder, in 
an action to which the bondholders were not parties, is 
not binding on a federal court in a subsequent action 
by a bondholder against the county.— Board of Com’rs 
of Stanly County vy. Coler, U. S.C. C. of App., Fourth 
Circuit, 113 Fed. Rep. 705. 

73. FEDERAL Courts — Interlocutory Orders. -Under 
Act Cong June 6, 1900, an interlocutory order of a fed- 
eral court refusing to dissolve an injunction is not ap- 
pealable. — Berliner v. Gramophone Co. v. Seaman, U. 
8. C. C. of App., Fourth Circuit, 113 Fed. Rep. 750. 

74. FEDERAL CouRTS— Practice.—In the federal courts 
the practice, after judgment in an action at law, relat- 
ing to proceedings for review in an appellate court, is 
regulated solely by act of congress, and is in no way 
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affected or controlled by the state practice. — West v. 
East Coast Cedar Co.,U. 8. C. C. of App., Fourth Cir- 
cuit, 113 Fed. Rep. 737. 

75. Fish — Oyster Dredging. — An indictment for 
oyster dredging held not bad for failing to specifically 
locate the place of the unlawful dredging by headlands 
or otherwise. — Conrad vy, State, Miss., 31 South. Rep. 
709. 

76. FORCIBLE ENTRY AND DETAINER— Right of Action. 
— One who, under a tax deed of 160 acres, occupies 3 
acres, the remainder being wild woodland, may main- 
tain unlawful entry and detainer against one who in- 
closes the woodland without his consent. — Seals v. 
Williams, Miss., 31 South. Rep. 707. 

77. FRAUDS, STATUTE CF — Contract with-Real Estate 
Agent.— A contract with real estate agents to negotiate 
un sale for exchange of land is not within the statute of 
frauds.- Lamb v. Baxter, N. Car., 408. E. Rep. 850. 

78. FRAUDULENT CONVEYANCE.— Knowledge of Fraudu- 
lent Grantee. — A mortgage executed by a fraudulent 
grantee to secure a debt of the grantor created after the 
fraudulen tconveyance to a creditor having notice of the 
fraud is invalid as to creditors of the fraudulent gran- 
tor existing at the time of fraudulent conveyance.  Ril- 
ling v. Schultze, Tex., 67 8. W. Rep. 401. 

79. FRAUDULENT CONVEYANCE — Life Policy.— An in- 
solvent’s gratuitous assignment to his mother of a life 
policy payable to his estate held void as to creditors. — 
Walter v. Hartman, Tenn., 675. W. Rep 476. 

80. HOMESTEAD-Unborn Child.— A child, in ventre sa 
mere at her father’s death, held entitled to have her 
homestead, given by Const. N. Car. art. 10, § 3, set apart 
as provided in Code, § 1828 - Jn re Seabolt, U. S. D.C., 118 
Fed. Rep. 766. 

81, HOMICIDE—Conspiracy.—A charge in a prosecution 
for assault with intent to murder that a conviction 
would not be authorized, unless defendant was a party 
toa conspiracy to make the assault and was present 
and aided and abetted another in making the assault, 


held erroneous — Buford v. State, Ala., 31 South. Rep. 
7. 
82. HOMICIDE — Duty to Retreat. — Where one is at- 


tacked with a dangerous weapon, he has aright to 
stand his ground, if retreat would increase his danger. 
—Pugh v. State, Ala., 31 South. Rep. 727. 

83. HOMICIDE Instructions. — On the trial of defend- 
ant for the murder of his wife, a charge under Pen. 
Code, art. 672, that if he killed heraccidently, while try- 
ing to kill a man found in bed with her, defendant was 
justified, if “the house where the homicide occurred 
was a decent house, or defendant believed it was,” held 
error.—Gilis v. State, Tex., 67 S. W. Rep. 411. 

84. HOMICIDE—Instructions.—A charge that, “should 
the evidence not satisfy you that defendant is not guilty 
of either murder of the first or second degree then you 
will acquit him,” was not unfavorable to defendant. — 
Johnson y. State, Tex.,675 W. Rep. 412. 

85. HOMICIDE - Instructions. — Where defendant shot 
deceased, and, after he had run around a store and into 
the cellar, followed and shot him again, and the autopsy 
showed a bullet had passed through his heart, it was 
noterror for the court to assume in the charge that it 
was the last shot which killed. — Morgan v. State, Tex., 
67 5. W. Rep. 420. 

86. HOMICIDE Manslaughter.— A homicide resulting 
from an illegal horse race on a bighway by running 
over deceased held manslaughter in the second degree. 
—Thompson vy. State, Ala., $1 South. Rep. 725. 

87. HUSBAND AND WIFE — Income from Wife’s Prop- 
erty. — Husband held presumed to have received in- 
come of wife’s property as her agent, having signed re- 
ceipts therefor as her attorney, and she dying without 
other personal property and being indebted for taxes 
on real estate, — Jn re Mahon’s Estate, Pa., 51 Atl. Rep. 
745. 

88. HUSBAND AND WIFE — Liability on Lien Note. — 
Where a married woman executed a note in another 











State, secured by a deed of trust, her testimony that she 
was assured that she incurred no personal liability is 
not sufficient to overcome the evidence of a personal 
liability which the note itself affords. — Merchants’ & 
Farmers’ Bank y. Cleland, Ky., 67S. W. Rep. 386. 

$9. HUSBAND AND WIFE - Suit for Ouster. - A wife can- 
not sue for damages for being ousted from land pur- 
chased by her husband, and upon which she was living 
with him at the time of such ouster.— Jackson vy. Brad- 
shaw, Tex., 67S. W. Rep. 438. 

90. IMPROVEMENTS — Reimbursement.— A grantee, to 
whom realty was conveyed on the same day that it was 
conveyed to another, held entitled to reimbursement 
for taxes and improvements made in good faith.— Pen- 
rose Vv. Doherty, Ark .67S8. W. Rep. 39s. 

91. INDICTMENT AND INFORMATION - Destroying Pub- 
lie Records — An indictment under Sand & H, Dig. § 
1855, charging that defendant did unlawfully and felo- 
niously steal, take away, and destroy certain public rec- 
ords, with intent to injure.a certain person, held to 
charge but one offense --Grant v. State, Ark., 67 S. W. 
Rep. 307. 

92. INJUNCTION—- Damages — It is within the power of 
a court of equity, which has required an injunction 
bond, to decide whether damages shall be allowed to 
defendant on dissolution, of the injunction.— West v. 
East Coast Cedar Co.,U.8.€ C. of App. Fourth Cir- 
cuit, 118 Fed. Rep. 742. 

93, INJUNCTIO¥- Nuisance.—A going business concern 
will not be enjoined at the instance of an adjoining 
owner before it has been determined that its business is 
a nuisance.— Williams v. Jones, 8. Car ,40 8. E. Rep. 
S81. 

94, INJUNCTION — Partnership. — An outgoing partner 
held not entitled to enjoin the purchasing partner from 
selling his property, though he may be fraudulenty dis- 
posing of the same to defeat the firm debts.- Tucker v. 
Murphy, Ga., 408. E. Rep. 836. 

9%. INJUNCTION— Remedy at Law.— The court, upon 
dissolving an injunction restraining a void judgment, 
held not authorized to enter judgment against plaintiff 
and his sureties, nor to award damages under Rey. St. 
art. 3010.—Givens v. Delprat, Tex., 67 8. W. Rep. 424. 





9%. INSURANCE— Discharging Debt by Issuing Policy.— 
An insurance company may discharge its debt to its 
agent by issuing a policy of insuranee on his life, pro- 
vided he is charged the same rate that is charged other 
insurants of the same age and equal expectation of life. 
—Equitable Life Assur. Soc. v. Commonwealth, Ky., 67 §. 
W. Rep. 388, 

97. INTOXICATING LIQUORS— Sunday Sales.—W here, in 
a prosecution for selling liquors on Sunday, the evi- 
dence does not show defendant the owner or proprietor 
of the saloon, a conviction will be set aside.—Casey vy. 
State, Tex., 67 8. W. Rep. 415. 

98. JUDGMENT — Bona Fide Purchaser. — Where land 
subject toa judgment lien is sold to an innocent pur- 
chaser without notice, it cannot be sold under execu- 
tion based on the judgment which is issued after the 
expiration of the judgment lien.—Harrington vy. Hatton, 
N. Car., 408. E. Rep. S48. 

9. JUDGMENT—Jurisdiction.—A judgment of a district 
court of one county in a foreclosure held not subject to 
attack for fraud in a district court of another county.— 
W. C. Belcher Land Mort. Co. v. Bush, Tex., 678. W. Rep. 
444. 

100. JUDGMENT — Res Judicata. — Decree in suit by 
assignee of life policy payable to estate of insolvent 
against insured’s administrator held not res judicata as 
to rights of creditors.—Walter v. Hartman, Tenn., 67 8. 
W. Rep. 476. 

101. JUDGMENT—Rule to Open.— Where, on a rule to 
open a judgment against a surety on a bond, it is shown 
that bond was not in fact signed by the surety, the de- 
fense held complete.—Charles D. Kaier Co. vy. O’Brien, 
Pa., 51 Atl. Rep. 760. 

102. JURY—Immaterial Error.—Where there were two 
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men of the same name, each being a competent juror, 
and after one was subpa@naed by agreement between 
them the other attended court, was accepted, and sat 
on the trial of defendant for murder, the change not 
being discovered until after the trial, there was no error 
of which defendant can complain. — Morgan vy. State, 
Tex., 67'S. W. Rep. 420. 

103. JUSTICES OF THE PEACE — Certiorari.— Where a 
cause is decided by a justice of the peace on conflicting 
evidence, there cannot be a review by certiorari. — 
Clevenger v. Murray, Tex., 67S. W. Rep. 469. 

104. LIBEL AND SLANDER—Justification.—The fact that 
the matter alleged to be libelous had been a matter of 
common rumor or found in pleadings and affidavits, 
held not legal grounds for justification of the publica- 
tion.—Stuart v. News Pub. Co., N. J., 51 Atl. Rep. 709. 

105. LIBEL AND SLANDER—Statement Subsequent to In- 
dictment. — On a prosecution under Cr. Code, § 5065, 
inaking it an offense to impute want of chastity to a 
woman, evidence of repetition of the alleged slander- 
ous words subsequent to the indictment held admissi- 
ble.—Riley v. State, Ala., 30 South. Rep. 731. 

106. LIFE INSURANCE — Condition Precedent.—A war- 
ranty by the applicant for gn insurance policy, made 
part of the contract, is a condition precedent to liabil- 
ity of the insurer.—Dimick v. Metropolitan Life Ins. Co. 
N. J., 51 Atl. Rep. 692. 

107. LIFE INSURANCE—Vested Interest.— A_ life policy 
payable to the “wife, or, in the event of her prior death, 
to the children,” of insured, vests an interest in the 
children, as well as the wife; each being conditional.— 
Entwistle v. Travelers’ Ins. Co., Pa., 51 Atl. Rep. 759. 

108, LIFE INSURANCE—Waiver of Condition.—A life in- 
surance company, through its general agent, may 
waive astipulation in a policy that no liability shall 
attach till the first premium is paid.—Snyder v. Neder- 
land Life Ins. Co., Pa., 51 Atl. Rep. 744. 

109, LIMITATION OF ACTIONS—Duebill.—Limitations do 
not run on a duebill payable on demand until after de 
mand.—Nash v. Woodward, 8S, Car., 40 8, EK. Rep. 895. 

110. MASTER AND SERVANT — Contract against Negii- 
gence.—A railroad employee held not precluded, by a 
stipulation in his application for service as to obstruc 
tions, from showing by parol testimony that he did not 
know of the obstruction which injured him, though the 
company relied on such stipulation in giving him em- 
ployment.—Gulf, C. & 8. F. Ry. Co. v. Darby, Tex., 67 8. 
W. Rep. 446. 

111. MASTER AND SERVANT—Contract of Employment.— 
On the question of the terms of an employment, after- 
wards orally consummated, a form of contract of em- 
ployment submitted by the president of a corporation 
to one proposed to be employed is admissible.—Bennett 
v. Millville Ip. Co., N. J., 51 Atl. Rep. 706. 

112. MASTER AND SERVANT - Right to Commissions Af- 
ter Termination of Employment.—Contract of employ- 
ment of manager of a sales branch of a business con- 
strued, and held, that the termination of the employ- 
ment did not forfeit the right to commission.—Frueden- 
berger v. L. Sternberg & Co., N. J., 51 Atl. Rep. 699. 


113. MASTER AND SERVANT — Track Obstructions.—A 
railroad employee owes no duty of inspection to dis- 
cover track obstructions due to the company’s negli- 
gence, and does not by his service contract necessarily 
assume the risk of them, though they are permanent and 
existing when he enters the service.—Gulf, C, & 8S. F. Ry. 
Co. v. Darby, Tex., 67 5. W. Rep. 446. 

114. MECHANIC’S LIEN Continuing Lien.- Act May 16> 
1565, held to require scire facias to continue merchanic’s 
lien to have name of terre-tenant in recorded deed in- 
serted in writ before expiration of five years.—Hood v- 
Norton, Pa., 51 Atl. Rep. 748. 

115. MECHANIC’s LIEN—Fixed Machinery.—Under me- 

-chanie’s lien law (P. L. 1598, p. 588), machines furnished 
to become a part of a building are materials for which a 
lien may be filed.—Campbell v. John W. Taylor Mfg. Co., 
N. J., 51 Atl. Rep. 723. 





116. MORTGAGES—Foreclosure Sale.—Defendant, pur- 
chasing property at foreclosure, cannot require master 
to satisify foreclosure judgment centemporaneously 
with her compliance with the terms of the sale.—Barn- 
well v. Marion, 8S. Car., 40 8. E. Rep. $73. 

117. MUNICIPAL CORPORATIONS—Bonds,.—Tie recital in 
municipal bonds that they were issued under an act 
which is invalid does not preclude inquiry as to whether 
there was other valid legislative authority under which 
the power to issue them can be upheld. — Board of 
Comrs. of Wilkes County v. Coler, U. 8. C. C. of App. 
Fourth Circuit, 113 Fed. Rep. 725. 

118. MUNICIPAL CORPORATIONS —Fire Department.—An 
employee of the fire department of a city cannot recover 
for injuries sustained by him while in its service.—Peter- 
son vy. City of Wilmington, N. Car., 40 8. KE. Rep. 853. 

119. MUNICIPAL CORPORATIONS—Ordinance Licensing 
Vehicles.—On trial for violation of a city ordinance pro- 
viding that drivers of licensed public conveyances shall 
wear a number corresponding to the number assigned 
to the owner of the conveyance, the evidence must show 
that the vehicle in question was one of a class required 
to be licensed.—City of Atlantic City v. Turner, N. J., 51 
Atl. Rep. 691. 

120. MUNICIPAL CORPORATIONS— Street Paving.—Ow- 
ners of abutting property cannot be charged with the 
expenses of repairing a street pavement,once it has been 
laid.-— City of Scranton v. Sturgis, Pa., 51 Atl. Rep. 764. 

121. NEGLIGENCE - Invitation to Enter.—One invited to 
euter on premises cannot recover, on going beyond the 
limits of the invitation and receiving an injury.—Ryerson 
v. Bathgate, N. J., 51 Atl. Rep. 708. 

122. NEGLIGENCE—Leaving Horse Untied.—No infer- 
ence of negligence held to arise from the fact that a 
gentle horse was left untied in the public street; the 
driver being within a few feet of the wagon to which the 
horse was hitched.— Belles v. Kellner, N. J., 51 Atl. Rep 
700. 

128, NEGLIGENCE—Sufliciency of Guards. —The sufiici- 
ency of the guards erected by an abutting owner around 
an excavation along a public street is a question forthe 
jury —Sutphen v. Hedden, N. J., 51 Atl. Rep. 721. 

124. NEW TRIAL — AXmendment.— Where defendant is 
misled by a former decision on appeal, a verdict ren- 
dered against h m will be set aside to allow an amend- 
ment to his answer. — Dimick v. Metropolitan‘Life Ins. 
Co., N. J., 51 Atl. Rep. 692. 

125, NEW TRIAL — Failure to Attend Trial. - Motion by 
defendant fora new trial, on the ground of his failure 
to attend the trial, held properly denied on the showing 
made.—Millar v. Smith, Tex., 67 8. W. Rep. 429. 

126. PARTITION — Agreement. — In suit for partition, 
plaintiff held not entitled thereto by virtue of an agree- 
ment; it appearing that on an attempted division by 
commissioners he had refused to comply with it. — 
Johnson v. Clark, Ark., 67 8. W. Rep. 396, 

127. PARTITION — How Sold. — In partition, the court 
will resell lands in such parcels as will best serve the 
interest of those having the largest claim therein.—Wal- 
ker Vv. Kiilian, 8. Car., 40 8. E. Rep. 887. 

128. PARTNERSHIP — Contract. — Where contract pro- 
vides that purchasing partner shall pay the firm debts, 
the outgoing partner can sue him as soon as he fails to 
pay any of the matured debts.—Tucker v. Murphy, Ga., 
40S. E. Rep. 835. 

129, PARTNEKSHIP—Evidence.—Where, in an action for 
goods sold, the issue was the liability of one of the de- 
fendants, as partner, evidence that the other defendant 
had asserted that she was a partner held incompetent. 
—Carey v. Marshall, N. J., 51 Atl. Rep. 698. 

140. PENAL ACTION— Necessity of Filing Answer.—As 
the defendant in a penal action cannot be required to 
furnish evidence against himself, it was error to require 
hi to file an answer specifically denying all of the 
allegations of the petition; a plea of not guilty being all 
that is necessary.—Equitable Life Assur. Soc. v. Com- 
monwealth, Ky.,67 8. W. Rep. 388. 
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141. PLEADING—Demurrer. Joining issue upon a rep- 
lication, without interposing a special demurrer after 
a general demurrer has been overruled, held a volun- 
tury joinder, rendering evidence in support of the facts 
alleged admissible, and entitling plaintiff to recovery 
upon the replication of the evidence is sufficient to es- 
tablish its averments.—Wikle v. Johnson Laboratories, 
Ala., $1 South. Rep. 715. 

132. PLEDGES - Notice.—A pledgee of bonds authorized 
to sell with or without notice a public or private sale, 
and to become the purchaser, acquires title where he 
purchases after full notice and at a fair price.—Berry v. 
American White Lead & Color Works, La., 31 South. 
Rep. 733. 

133. PRINCIPAL AND AGENT—Knowledge of Agent.—A 
principal held not charged with knowledge of agent 
not acquired in connection with the agency.—Mencke 
v. Rosenberg, Pa., 51 Atl. Rep. 767. 

134. Trial.—A 
new trial in an action on a contract for error in not al- 
lowing surety to prove that he was such is not a viola- 
tion of Civ. Code, § 2984, declaring that a creditor shall 
not be “delayed in his remedy by such collateral issue 
between the principal and his surety.”—Whitley v. Hud- 
son, Ga., 408. E. Rep. 8388, 

145. PUBLIC LANDS Collateral Attack.—<A grant of land 
covered by water in violation of Code, § 2791, may be 
collaterally attacked.—Holley v. Smith, N. Car., 40.8, ke 
Rep. 847. 

136. QUIETING TITLE Stale Ciaim. Where land 
remained wild and unimproved until shortly before the 
commencement of suit for its possession, plaintiff's 
claim is not stale.—Penrose vy. Doherty, Ark., 678. W. 
Rep. 398, 

137. QUO WARRANTO—Leave of Court. Where the at 
torney general er oficio files an infosmation in the na 
ture of a quo warranto, the leave of the court to file is un- 
necessary.— Miller v. Seymour, N. J., 51 Atl Rep. 719 


PRINCIPAL AND SURETY —New grant of a 
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138. RAILROADS — Fences and Fence Laws. - In anaction 
against a railroad company for killing a mule, a charge 
held erroneous which permitted a verdict for plaintiff 
with negligence of the trainmen, if the fence was defect 
ive, though the mule escaped through the open gute.— 
International & G. N. R. Co. v. Erwin, Tex., 675. W. Rep: 
166. ° 

134. RELIGLOUS SOCIETIES—Contest Between Factions’ 
— Ina contest between factions of a Baptist church, each 
claiming to be the regular organization, the question 
whether a certain meeting was a legal conference is for 
the court.—Gipson v. Morris, Tex., 67 8. W. Rep. 483. 

140. SALES—Action for Price of Goods.—In an action 
for goods sold and delivered, where it appeared that 
the transaction was an absolute sale, evidence as to 
whether or not the buyer had resold the goods held im- 
material.—Wikle v. Johnson Laboratories, Ala.,31 South. 
Rep. 715. 

Il. SCHOOLS AND SCHOOL Districts — Erection of 
Buildings. - Trustees of a public school district cannot 
use public funds to erect another building at another 
site after the county board has decided that the orig- 
inal school building shall be maintained.—sligh v. Bow- 
ers, S. Car., 40.8. E. Rep. 885. 

142. STREET RAILROAD — Contributory 
Where a traveler sees that a motorman 
respect his right to cross the street first, he must wait, 
or he will be guilty of contributory negligence.— 
Schwanewede v. North Hudson County Ry. Co., N. J., 51 
Atl. Rep. 696. 

143. STREET RAILROADS Duty of Looking. The fact 
that an electric railroad is in the country does not re- 
lieve the person about to drive across the track from the 
duty of continuing to look for cars till he reaches the 
Union Traction Co., Pa. 51 Ath Rep. 


Negligence.— 
is not going to 


track.—Keenan vy. 
742. 

14. STREET RAILROADs—Negligence. 
fixed duty to stop before attempting to drive across 
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street car tracks, the question whether a failure to do 
so is negligence held one for the jury. - Haas v. Chester 
St. Ry. Co., Pa., 51 Atl. Rep. 744. 


145. TORTS — Breach of Contractual Duty.—The rule 
that one not a party to a contract cannot maintain an 
action of tort fora breach of duty arising out of the 
contract applies to stipulations imposing a contractual 
obligation. —Styles v. F. R. Long Co., N. J., 51 Atl. Rep. 
710. 

146. TOWAGE—Negligence of Tug.—A tug held liable 
for the breaking of the mast of a tow against the Brook- 
lyn bridge, on the ground that the master did not exer- 
cise reasonable prudence in attempting to pass at high 
tide, knowing that the margin of safety, at most, was 
small.—MeMillan v. Moran, U. 58. C. C. of App., Second 
Circuit, 118 Fed. Rep. 755. : 

147. TOWNs—Presenting Claims.—Provisions of Code, 
§ 757, forbidding suit against town before demand on its 
officers, and requiring dismissal of action unless the 
complaint allege presentment of Claim to such officers, 
held jurisdictional.—Pitt County Board of School Di- 
rectors v. Town of Greenville, N. Car., 408. EK. Rep. 847. 

148. TRESPASS—Bona Fide Purchaser.—Where a firm 
advisedly sells the timber ‘Of a third person to an inno- 
cent purchaser, who cuts down and sells it, both the 
firm and the purchaser are’ troespassers.—Guarantee 
Trust & Safe Deposit Co. v. E. C. Drew Inv. Co., La., 31 
South. Rep. 736. 

149. TRIAL—Error Cured.—Alleged error in a remark 
of counsel to the jury held cured by a subsequent with 
drawal and apology for its utterance.—University of 
Illinois v. Spalding, N. H.,51 Atl. Rep. 731. 

10. TRIAL AND PROCEDURE—ILarmiless Error in In- 
structions.—Statement of a judge as to his recollection 
of the testimony, which does not materially vary from 
it, is harinless; the jury being told that they themselves 
must recall what the witnesses said.—Commonwealth v. 
Washington, Pa., 51 Atl Rep. 

151. TRIAL AND PROCKDURE 
~On an issue whether the signature of a surety on a 
bond was a forgery, held error not to submit it to the 
jury.—Charles D. Kaier Co. v. O’Brien, Pa., 51 Atl. Rep. 
760. 

152. VENDOR AND PURCHASER — Bona Fide Purchaser. 
—Bona fide purchaser of land held to have acquired 
good title, though the conveyance to his grantor was 
fraudulent.—Brinkley v. Spruill, N. Car., 40 8. E. Rep. 844. 

153. VENDOR AND PURCHASER—Suale of Land.—Contract 
for sale of farm construed as a sale of it for a certain 
amount, and not a sale of what it contained at a certain 
amount per acre.—White v. Price, Pa., 51 Atl Rep. 755. 
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14. WILLS — Compensation of Attorney.—There is no 
error in fixing compensation of attorney Of estate at a 
lump sum.—Walker v. Killian, 8. Car., 40 8. E. Rep. 887. 

155. WILLS — Effect of Election.—Widow’s election to 
take a life estate under husband’s will held to not re- 
duce her interest in her own land to a life estate, so as 
to give the remainder-men an interest therein. Gray v. 
Williams, N. Car., 40S. E. Rep. 843. 

156. WILLS - Fee of Lands Ordered Sold.—Where tes- 
tator orders lands to be sold: and proveeds divided, the 
fee does not vest in the devisees.—Wialker v. Killian, s. 
Car., 40 8. E. Rep. 887. 

157. WITNESSES — Credibility.—On prosecution for 
murder, held competent to show, on cCross-examination 
of the accused, that prior tothe killing he had stated 
deceased came near whipping him, and that he would 
have him attended to.- Paradise y. State, Ala., 31 South. 
Rep. 722. 

18. WITNESSES—Surviving Partner.—Defendant could 
testify as toa transaction between him and a deceased 
partner; Civ. Code, § 5269, subd. 1, providing that in an 
action by “a firm’ the opposite party shall not testify. 
aus to transactions with deceased partner not applying 
to suit by surviving partner.—Whitley v. Hudson, Ga,, 
40S. E. Rep. 838. 





